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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Did the Trial Court commit error in directing a verdict for 
the defendant when there was substantial evidence showing actual neg- 
ligence on the part of the defendant ? 


2. Did the Trial Court commit error in directing a verdict for 
the defendant when there was substantial evidence showing that the 
decedent had been abandoned by the defendant and that such abandonment 
proximately caused decedent's death? 


3. Was the resultant death of the decedent such as to warrant an 
inference of negligence and submission of the plaintiff's case to the jury? 


4. Was the negligence of the defendant so apparent that|a layman 
would have no difficulty in recognizing it? 
5. Was the circumstantial evidence sufficient to warrant submis- 


sion to the jury? 


6. Was the evidence produced sufficient to permit the jury to 
draw the inference of negligence? 


7. Was sufficient evidence produced to show that defendant's con- 
duct was a substantial factor in the death of the decedent? 


8. Did the Trial Court violate the admonitions of the Appellate 
Court by not allowing the case to go to the jury with the Court| having 
the right to N.O.V. as a matter of law? 


9. Did the Trial Court commit error in restricting the examina- 
tion of the defendant and/or other witnesses ? 


10. Did the Trial Court commit error in not allowing into evidence 
all of the Veterans Administration Hospital records maintained by the 
Federal Institution in the ordinary course of business? 


11. Did the Court commit error in not ruling on the admissibility 


of the records of the Veterans Administration Hospital before directing 
a verdict for defendant ? 
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STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia entered upon the direction|of a verdict 
by the United States District Court in favor of the appellee (defendant) 
and against the appellant: (plaintiff), which verdict was directed after the 
completion of the plaintiff's case. This court has jurisdiction by virtue 
of Title 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


On June 4, 1957, at approximately 10:30 p.m., Lawrence Quick 
was attended and treated by the defendant, Dr. Roger G. Thurston, for 
a stricture of the urethra. 


The said doctor used either a metal sound or sounds or filiform 
and follower in the dilation of the stricture. 


Within a few hours after the above procedure, at approximately 
3:30 a.m., on June 5, 1957, Lawrence Quick was taken seriously ill, 
bleeding profusely from his penis, suffering with chills, and registering 
a temperature of 103.6 degrees. 


Three telephone calls were made to the doctor's house by the widow. 
The first call at shortly after 3:30 a.m., resulted in the widow being 
informed that the doctor couldn't be called as "he was up late" and there 
was a refusal to call him. At about 6:00 a.m., the doctor was again called 


and again the widow was informed that the doctor had been out late and 
there was another refusal to call him. 


At 9:00 a.m., the widow made a third call and the defendant himself 
answered the telephone. He was informed that Lawrence Quick had 
become critically ill, his breath was short, that he was hemorrhaging, 
had chills and a high temperature. The defendant doctor refused to 
attend Lawrence Quick and stated to the widow that Lawrence Quick 
would be allright, that he needed "one of the antibiotics". According 
to the widow the defendant did not give her the name of a doctor or 
hospital but instead sent a prescription over to the home of the decedent. 
The condition of Lawrence Quick was such that he was being removed to 
the Veterans Administration Hospital when the prescription arrived. 


At the Veterans Administration Hospital his blood pressure on 
admission was 0/0. The tentative diagnosis was septicemia due to 
urethral manipulation, and septicemia shock. Blood and urine specimens 
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drawn on admission confirmed that the septicemia was due to an organism 
of bacteria known as a proteus organism. Testimony established that the 
said proteus bacteria was introduced at the time of the manipulation of the 
urethral tract of the decedent on June 4, 1957. That the Court recognized 
the cause of the decedent's death. (J.A. 29): 

"The Court: He | meaning Dr. Maganzini] has already 
testified to that, hasn't he? He testified 
the man had proteus baccili, and he thinks, 
his opinion was that it was introduced at 
the time of instrumentation by sound, and 
the man developed septicemia and he died. 
What else do you want?" 

That the infecting organism shows symptoms in a couple |of hours 
and rapidly multiplies — one organism becoming two and two making four, 
etc., in geometrical progression so that it rapidly becomes a large num- 
ber. That this type of infection should be treated as soon as the diagnosis 
is made, the quicker the better .(J.A. 30) 


Lawrence Quick remained seriously ill and finally expired from 
septicemia on June 16, 1957. The death certificate states: 


"Immediate cause of death (a) Multiple Lung Abscesses. 
Due to (b) Proteus Septicemia". 


The autopsy protocol states: 


"Clinical Diagnoses: 
1.) Septicemia due to Proteus. 


2.) Bilateral Diffuse Pulmonary Abscesses, 
Secondary to diagnosis. Etc. 


"Pathological Diagnoses: 
1.) Septicemia (Proteus Species). 
2.) Multiple Lung Abscesses. Etc. 


That Creola Quick, widow of Lawrence Quick and administratrix of 
the estate of Lawrence Quick, deceased, filed a complaint against the 
defendant charging the decedent's death was the result of the negligence 
of the defendant and/or his abandonment of the decedent. 
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That after three days of trial, on March 31, 1960, at the conclusion 
of the plaintiff's case, the Court directed a verdict in favor of the defend- 
ant and the complaint was dismissed. 


This appeal is taken from the order of the U.S. District Court for 
the District of Columbia dated April 1, 1960. 


STATEMENT OF POINTS 


1. The Trial Court committed error in directing a verdict for 
the defendant when there was substantial evidence showing actual neg- 
ligence on the part of the defendant. 


2. The Trial Court committed error in directing a verdict for 
the defendant when there was substantial evidence showing that the 
decedent had been abandoned by the defendant and that such abandonment 
proximately caused decedent's death. 


3. The resultant death of the decedent was such as to warrant an 
inference of negligence and submission of the plaintiff's case to the jury. 


4, That the negligence of the defendant was so apparent that a 
layman would have no difficulty in recognizing it. 


5. That the circumstantial evidence was sufficient to warrant 
submission to the jury. 


6. That the evidence produced was sufficient to permit the jury 
to draw the inference of negligence. 


”, That sufficient evidence was produced to show that defendant's 
conduct was a substantial factor in the death of the decedent. 


8. That the Trial Court violated the admonitions of the Appellate 
Court by not allowing the case to go to the jury with the Court having 
the right to N.O.V. as a matter of law. 


9. That the Trial Court committed error in restricting the 
examination of the defendant and/or other witnesses. 
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10. That the Trial Court committed error in not allowing into 
evidence all of the Veterans Administration Hospital records maintained 
by the Federal Institution in the ordinary course of business. 


11. That the Court committed error in not ruling on the| admis- 
sibility of the records of the Veterans Administration Hospital before 
directing a verdict for defendant. 


SUMMARY OF ARGUMENT 


Sufficient facts were introduced to establish the death of the 
decedent as due to negligence of the defendant and/or his abandoning 
the decedent. 


For the Court to direct a verdict at the conclusion of plaintiff's 
case was error. 


SPECIFIC NEGLIGENCE WAS SHOWN BY THE EVIDENCE 


The decedent, age 57, was enjoying fair to good health up to June 
4, 1957. On that date an instrument was inserted internally into his 
body via the urethra. Within a few hours he had blood poisoning (pro- 
teus septicemia), was rendered critically ill, and removed to the hospital 
where he finally expired on June 16, 1957. The cause of death shown by 
the death certificate and autopsy was septicemia due to proteus. (J.A. 7) 


The proteus bacteria was introduced into the decedent's body by 
the urethral manipulation performed by the defendant. The doctor at 
the Veterans Administration Hospital testified that it was introduced 
into the decedent by the instrumentation and that an unsterile instru- 
ment would cause such infection (J.A. 26, 40). 
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"Dr. Maganzini: My opinion is that it did, that the urethral 
manipulation did cause this septicemia. 
(J.A. 26) 


Mr. Rossner: Is there any conclusion to be drawn from 
finding the bacteria in both the urine and 
the blood? 


Dr. Maganzini: Being the same species of bacteria it 
would be most likely that they came from 
the same place. (J.A. 27) 


Now based on the history in your examina- 
tion, the diagnosis you made when Mr. 

Quick entered the hospital and also the 
diagnosis made based on the cultures, can 
you express an opinion as to whether or not . 
the proteus was introduced by manipulation 
of the urethral tract of Mr. Quick on June 4, 
1957? 


Dr. Maganzini: Yes, I can express an opinion. 
The Court: All right. 
Mr. Rossner: Could you state your opinion? 


Dr. Maganzini: That it could have been introduced at that 
time. (J.A. 27, 28) 


Dr. Maganzini: I think it could have been introduced at that 
time and from the course of events, most 
likely was. (J.A. 28) 


Mr. Rossner: If an instrument was used that was not sterile, 
that could be the cause of infection, is that 
correct ? 


Dr. Maganzini: Yes it could be." (J.A. 40) 


The actual evidence in the course of the trial caused the Judge to 
comment as follows: 


"The Court: He | Dr. Maganzini] has already testified to 
that, hasn't he? He testified the man had 
proteus baccili and he thinks, his opinion 
was that it was introduced at the time of the 
instrumentation by sound, and the man develop- 
ed septicemia and he died. What else do you 
want?" (J.A. 29) 


Even slight evidence of negligence is to be accorded great weight 
and less than a preponderance is sufficient. Christie v. Callahan, 75 


ene App. D.C. 133, 124 F (2d) 825; Gunning v. Cooley, 281 U.S..89, 74L.Ed. 


tr 


DECEDENT WAS ABANDONED BY DEFENDANT AND SUCH 
ABANDONMENT PROXIMATELY CAUSED THE DEATH OF 
THE DECEDENT 


A few hours after a sound or filiform was internally used in the de- 
cedent, he became seriously ill, bleeding profusely from his penis, 
suffering with chills, and registering a temperature of 103.6 degrees. 


Three telephone calls were made to the doctor's house. | The first 
call at shortly after 3:30 a.m. resulted in the widow being informed that 
the doctor couldn't be called as he had been up late and there was a 
refusal to call him. Again at 6:00 a.m., the doctor was called/and again 
the widow was informed that the doctor had been out late and there was 
another refusal to call him. At 9:00 a.m., the widow made a third call 
and the defendant himself answered the telephone. He was fully informed 
that Lawrence Quick had become critically ill, his breath was|short, that 
he was hemorrhaging, had chills and a high temperature. The) defendant 
refused to attend Lawrence Quick and stated to the widow on the phone 
that Lawrence Quick would be all right, that he needed "one of the anti- 
biotics." 


The widow testified that the defendant did not give her the name of 
a doctor or hospital (J.A. 18) but instead sent a prescription over to the 
home of the decedent. That the condition of Lawrence Quick was such 
that he was being removed to the Veterans Administration Hospital when 
the prescription arrived. 


The minimum requirement based on the condition of the/ decedent 
was for the defendant to go to his home immediately or have a doctor go 
there for him or furnish the name of a doctor for the widow to call or, 
alternatively, tell the widow to rush him to a hospital. 


The widow testified that there was a failure on the part of the 
defendant to do any of these. (J.A. 18) 
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Even the intervening illness of the physician himself does not 
excuse him, where he had reasonable opportunity to notify the patient 
of his inability to continue treatment. Stohlman v. Davis, 117 Neb. 178, 
220 N.W. 247, 60 A.L.R. 658. 


The defendant, in reassuring the widow that Lawrence Quick would 
be all right stated'to her that all he needed was "one of the antibiotics 
(J.A. 43). As the prescription arrived Lawrence Quick was being removed 
to the Veterans Administration Hospital. The defendant never offered the 
widow an explanation for the condition of the decedent. (J.A. 19) 


When he was taken to the hospital, Lawrence Quick was seriously 
ill and never left the hospital alive. The evidence shows that his death 
was caused by septicemia due to proteus. The organism proteus is a 
bacteria which requires culture to detect. It multiplies rapidly. One 
organism makes two and two make four in rapid progression (J.A. 30). 
The infection should have been treated at the earliest possible moment 
to preventits becoming overwhelming. The medical evidence is clear 
that the quicker the condition was treated, the better (J.A. 30). 


The question of abandonment presents a fair issue for the jury 
since the jury could find that if the defendant had examined the patient 
or responded to the calls made, the decedent would have had his infec- 
tious condition treated rapidly so as to have brought it under control. 
Certainly after the defendant was informed of the decedent's condition 
he should have then recognized the gravity of same and had him seen by 
a doctor and removed to a hospital for the treatment afforded him even- 
tually at the Veterans Administration Hospital. 


The evidence shows that if proper attendance had been given a 
more satisfactory result would have followed. 


The question of whether or not the doing of anything, or leaving of 
anything undone, which was required of a physician when he undertakes 
a case, was the cause of the death of the decedent, is a fair issue for a 
jury to determine. 
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Jackson v. Burton, 226 Ala. 483, 147 So. 414; Williams v. Tarter, 
286 Ky. 717 SW (2d) 783; 57 A.L.R. (2d) 388. 


In Rogers v. Missouri Pacific R. Co.,352 U.S. 500, 77 S.Ct. 443, 
1 L.Ed. (2) 493, the Court held: 

"Judicial appraisal of the proofs to determine whether a 
jury question is presented is narrowly limited to the 
single inquiry whether, with reason, the conclusion may 
be drawn that negligence of the employer played any part 
at all in the injury or death," 
Applying the law to the facts the case should have been submitted 

to the jury. 


The failure to meet the obligation of attendance constituted aban- 
donment. Vanderbilt Law Review, June 1959, Vol. 12, No. 3, Symposium 
on Professional Negligence. 


mm 


THE CIRCUMSTANCES SURROUNDING THE DEATH OF DECEDENT 
WARRANTED THE INFERENCE OF NEGLIGENCE 
The proven onset of the decedent's condition, its asserting its hold 
on the decedent and its ravaging effect resulting in ultimate death within 
a short span of time was so apparent from all the evidence of record that 
a layman could comprehend and recognize whether or not it was due to 
the defendant's negligence. 


Common experience dictates a cause and effect relationship 
between the defendant's acts and the decedent's death so strong as not 
to require the embellishment of any expert testimony. Goodwin v. 
Hertzberg, 91 U.S. App. D.C, 385, 201 F (2d) 204, Furr v. Herzmark, 
92 U.S. App. D.C. 350, 206 F (2d) 468. 


In Sentilles v. Inter-Caribbean Shipping Corp., 80 S.Ct. 178, 4L. 
Ed. (2) 142,, the court in a forthright illuminating opinion stated: 
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"The members of the jury, not medical witnesses, were 
sworn to make a legal determination of the question of 
causation. They were entitled to take all the circum- 
stances, including the medical testimony, into considera- 
tion. Though this case involves a medical issue it is no 
exception to the admonition that, "It is not the function of 
a court to search the record for conflicting circumstantial 
evidence in order to take the case away from the jury on 
a theory that the proof gives equal support to inconsistent 
and uncertain inferences. The focal point of judicial re- 
view is the reasonableness of the particular inference or 
conclusion drawn by the jury. The very essence of its 
function is to select from among conflicting inferences 
and conclusions that which it considers most reasonable 
and courts are not free to reweigh evidence and set aside 
the jury verdict merely because the jury could have dif- 
ferent inferences or conclusions or because judges feel 
that other results are more reasonable,'" 


In the case of Helland v. Bridenstine, 55 Wash. 470, 104 Pac. 626, 
which involved the use of an unsterile instrument the plaintiff recovered 


simply on the basis of the inference of negligence without expert testi- 
mony. 


The inference of negligence doctrine is clearly set forth in Ybarra 
v. Spangard, 25 Cal. (2) 486, 154 P (2) 687, 162 A.L.R. 1258— it holds that 
where a2 patient while unconscious receives unusual injuries, the defendants 
who had control over his body or the instrumentalities which might have 
caused the injuries are called upon to meet an inference and give an 
explanation of their conduct. Also see Salgo v. Leland Stanford, Jr. 
University, 154 Cal. App. (2nd) 560, 317 P. (2nd) 170. 


IV 


SUFFICIENT EVIDENCE WAS PRODUCED TO SHOW 
DEFENDANT'S CONDUCT WAS A SUBSTANTIAL 
CAUSE IN THE DEATH OF DECEDENT 


The standard to be applied to the proof is stated in Christie v. 
Caliahan, supra: ; 
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"It is not necessary, either on causation or on negligence, 
for the plaintiff to negative every speculative possibility or to 
do more than establish the cause upon which he relies as a 
probable one. If on the evidence there is more than one prob- 
able cause, it is the jury's function to decide between them.” 


Further, the court goes on to state: 


| |. The law is not so exacting that it requires proof of 
negligence or causation by testimony so clear that it excludes 
every other speculative theory." 


Vv 


THE TRIAL COURT SHOULD HAVE PUT THE DEFENDANT 
TO HIS PROOF AND SUBMITTED THE CASE TO THE JURY 


The Seventh Amendment to the Constitution guarantees a jury trial, 
This guarantee should never be lightly regarded. 


Under the doctrine as enunciated in Montgomery Ward v. /Duncan, 
311 U.S. 243, 85 L. Ed. 147, it is submitted this case should have gone 


to the jury with the court having full right to act on the verdict as speci- 
fied by law. 


See: Simmonds v. Capital Transit Co., 79 U.S. App. D.C. 371. 


See also: Shewmaker v. Capital Transit Co., 79 U.S. App. D.C. 
102, 143 F (2d) 142, which states in part that "the trial judge is to be 
commended for adopting the procedure suggested by Rule 50, thus per- 
mitting a full trial and determination of the issues, instead of taking the 
case from the jury and necessitating, in case of reversal, a second bite 
or even successive bites at the cherry." 
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VI 


THE TRIAL COURT RESTRICTED EXAMINATION OF THE 

DEFENDANT AND WITNESSES TO THE DETRIMENT OF THE 

PLAINTIFF 

The court excluded questioning of the medical doctor as to impor- 

tance of rapid treatment for the infection (J.A. 30); questioning of the 
defendant as to his training in procedures used on decedent (J.A. 50-51); 
questioning of the defendant as to his health and whereabouts on the morn- 
ing of June 5, 1957 (J.A. 53, 54); questioning of the defendant calling for 
expert testimony pertaining to the issues of this case (J.A. 55). See: 
Bradley v. Davidson, 47 U.S. App. D.C. 266, and Skeels v. Davidson, 
18 Wa. (2nd) 358, 139 P(2nd) 301, which holds that an expert is required 
to testify as any other witness; that he is not required to make an inde- 
pendent study, but if he has an opinion, he must express it as though he 
were an ordinary lay witness. 


vit 


RECORDS MAINTAINED BY THE VETERANS ADMINISTRATION 
HOSPITAL, MT. ALTO, SHOULD HAVE BEEN ADMITTED INTO 
EVIDENCE AND THE COURT COMMITTED ERROR IN NOT RUL- 
ING ON THEIR ADMISSIBILITY BEFORE DIRECTING A VERDICT 


The hospital records (Plaintiff's Ex. 5) sought to be admitted into 
evidence were part of the official records of the Veterans Administration 
and were made in the performance of official duty by duly authorized 
U. S. Government employees and are admissible as public documents. 
Olender v. United States, 210 F (2d) 795, 75 A.L.R. 383, 120 A.L.R. 
1129. 


United States v. Balance, 61 U.S. App. D.C. 226, in effect holds 
that records kept by the U. S. Government meet the test of reliability 
and observations and opinions, etc., are admissible into evidence. The 
records are also'admissible under the authority provided by the Federal 
Shop Book Rule, 28 U.S.C. 1732(a). 
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The Veterans Administration Hospital records were offered into 
evidence (J.A. 12) and the court reserved its ruling as to its admissi- 
bility (J. A. 14) and directed a verdict against the plaintiff ree ruling 


on the admissibility of the Veterans Administration Hospital re 


into evidence. This was prejudicial error. 


CONCLUSION 


ords 


In conclusion, it is respectfully submitted that the lower court 


committed error in the direction of the verdict in favor of the 
and against the plaintiff. 


defendant 


It is therefore respectfully submitted that the judgment of the United 
States District Court for the District of Columbia should be reversed 


with orders to grant the plaintiff a new trial. 


Respectfully submitted, 
BENJAMIN F. ROSSNER 
JESSE O. DEDMON, JR. 


910 - 17th Street, N. W. 
Washington 6, D. C. 


Attorneys for Appella 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed June 12, 1958] 


CREOLA QUICK, 

ADMINISTRATRIX OF THE ESTATE 
OF LAWRENCE QUICK, deceased 
5421 - 5th Street, N.W. 

Washington, D. C. 


E Plaintiff CIVIL ACTION NO. |1506 - '58 


ROGER G. THURSTON 
1900 Bennings Road, N.E. 
Washington, D. C. 


Defendant 
COMPLAINT FOR DAMAGES 
FOR WRONGFUL DEATH 
1. The Jurisdiction of the Court is evoked under Title 16, Sections 
1201 and 1203 of the D. C. Code, 1951 Edition. 
2. The Plaintiff, Creola Quick, to whom letters of administration 
have been issued by the United States District Court for the District of 
Columbia, holding a Probate term upon the estate of Lawrence Quick, 
deceased, and who is now the administratrix of said estate and brings 
suit as such, for that heretofore, to-wit, on the 16th day of June, 1957, 
the death of said Lawrence Quick, intestate, was caused by the careless, 
reckless, negligent and wrongful act of the defendant; the said careless, 
reckless, negligent and wrongful act of the defendant was such that, if 
the death of the said Lawrence Quick had not ensued, would have entitled 
him to maintain an action against the defendant, that is to say, that on the 
4th day of June, 1957, the said defendant, Roger G. Thurston, was and for 
a number of years prior thereto had been, and ever since has been, a 
Practicing Physician and Surgeon, holding himself out to the public and 


2 
to the Plaintiff's intestate as being skilled, careful and diligent in the 
practice of his profession, which is that of practicing medicine and 
surgery, and during all of the time aforesaid was engaged in the practice 
of a physician and surgeon in the District of Columbia. 

3. That on the 4th day of June, 1957, the Plaintiff's intestate was 
suffering from an ailment which caused discomfort to his urinary reten- 
tion, and about 10:30 P.M. of said date the said intestate consulted and 
employed the defendant at the latter's office to examine, diagnose and 
treat him in.a proper and skilful manner. That it then and there became 
the duty of the defendant to exercise reasonable skill and care as is 
usually exercised by physicians and surgeons in this and like communities 
in making such diagnosis and treatment, and to take proper X-rays for 
the purpose of making a diagnosis of the infected area, and to use Sterile 
instruments in probing the Organs of Plaintiff's intestate. That upon mak- 
ing said diagnosis it was the duty of said defendant to treat the Plaintiff's 
intestate with that degree of care and skill usually exercised by the Ordi- 
nary physician and surgeon practicing in the District of Columbia and like 
communities and to attend to the Plaintiff's intestate properly until he 


was cured or until the defendant was discharged from the case, and not 


to abandon the Plaintiff's intestate without any cause whatsoever, yet, 
notwithstanding the duties imposed upon the defendant as aforesaid, the 
defendant negligently failed to exercise a reasonable degree of care and 
skill as usually exercised by physicians and surgeons practicing in this 
and like localities, and did not take X-Rays of the affected area for the 
purpose of making the proper diagnosis, and did not take specimen of the 
tissues of the infected area, and microscopically examine the same to 
determine the cause of said ailment, and did probe Plaintiff's intestate 
with a non-sterile instrument, thereby introducing bacteria into the blood 
stream of Plaintiff's intestate, and did abandon the treatment of the Plain- 
tiff's intestate without any cause whatsoever. 

4. Asa result of the said negligence of the defendant and his 
abandonment of the Plaintiff's intestate, the said intestate at 3:30 A.M. 
June 5, 1957, became critically ill with a temperature of 103 plus degree, 
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Septicemia developing, passed about a pint of bright red blood, suffered 
chill and shakes, and uretheral stricture and because of the abandonment 
of the defendant as aforesaid he was forced to be taken to Mount Alto 
Hospital where he languished and on June 16, 1957 died as a result of 
the Blood Poison introduced, by the non-sterile instrument. used by the 
defendant as aforesaid. And Plaintiff's intestate left surviving him, his 
widow the Plaintiff herein, as his Statutory heir at law and next of kin, 
and by reason of the Premises and by the law, Section 16-1201 of the Code 
of Laws of the District of Columbia, 1951 Edition, an action has accrued 
to the Plaintiff for damages to be assessed with reference to the injury 
resulting from the death of Plaintiff's said intestate, and she has sus- 
tained damages in the sum of $100,000.00 

WHEREFORE, Plaintiff brings this suit and demands judgment 
against the defendant in the sum of One Hundred Thousand Dollars 
($100,000.00), damages, besides cost of this suit. 


/s/ Creola Quick 
Plaintiff, 
Administratrix of the Estate of 
Lawrence Quick, deceased 


/s/ JESSE O. DEDMON, JR. 
Attorney for Plaintiff 
612-A-5th Street, N.W. 
Washington 1, D.C. 
MEtropolitan 8-4700 


JURY DEMAND 
The Plaintiff demands a jury trial of all the issues herein. 


/s/ JESSE O. DEDMON, JR. 
Attorney for Plaintiff 


[ Filed July 14, 1958] 
ANSWER TO COMPLAINT 
Comes now the defendant by and through his attorneys and for 
answer to the complaint filed herein states as follows: 
FIRST DEFENSE: 
Plaintiff's complaint does not state a cause of action upon which 


relief can be granted. 
SECOND DEFENSE: 

Defendant admits the allegations of Paragraph One (1) of the 
complaint; defendant admits that on June 4, 1957 he was and had been 
a practising physician in the District of Columbia and that on said date 


he examined and treated Lawrence Quick; defendant denies each and 
every remaining allegation of the complaint, 
THIRD DEFENSE: 
Defendant's care and treatment of the decedent was in accordance 
with the accepted standards of practise in the District of Columbia. 
WELCH, DAILY & WELCH 


By: /s/ J. Joseph Barse 
505 Investment Building 
Washington, D. C. 
Attorneys for Defendant 


[ Certificate of Service] 


[ Filed January 13, 1960] 
PRETRIAL PROCEEDINGS 

Statement of Nature of Case. 

Negligence action for wrongful death caused by malpractice. 

PLAINTIFF, 'Creola Quick, widow and administratrix of Lawrence 
Quick, deceased, contends that on June 4, 1957, D, Roger G. Thurston, 
M.D., attended and'treated P's decedent for a urinary condition, and as 
a result of D's neglect and/or default in the said treatment said Lawrence 
Quick died on June 16, 1957. 


Negligence of D claimed: 
1. Failure to ascertain by use of accepted tests or jexamina- 


tions whether decedent was in a condition to undergo safely the treatment 
that he falled 


or procedure used by D before proceeding with same, in iexbtimy to ascertain 
by urinalysis, examination of tissues, or x-rays, the presence of infection 
in decedent's urinary tract in order to determine the probability of post- 
procedure infection. 
2. Failure to x use reasonable care, skill, and dili ence in 
rendering treatment and/or in the procedure engaged in, in fattimg to 
administer antibiotics prior to the procedure, and in failing to use sterile 
instruments. 
3. Failure to render necessary subsequent treatment to decedent 
and/or to continue his professional attendance, care and treatment of 
decedent as and when necessary, inaixibing to administer antibiotics after 
such procedure, and in failing to attend and treat decedent at a time begin- 
ning in the early morning hours of June 5, 1957, when the need of treatment 
was made known to the D and when decedent's condition became worse 
and D was called to attend decedent but failed to do so. 

DAMAGES: 

At the time of his death, decedent was self-employed ag a taxicab 
owner and operator, owning 3 cabs. P claims that he contributed to her 
support $185.00 per month. Decedent was 57 years of age and P was 3# 
5¥ at the time of decedent's death. P was decedent's sole dependent. 

P also claims the reasonable expenses of decedent's last illness 
and buria!, all of which were borne by the U.S. inasmuch as decedent was 
a veteran (see stipulations). 

DEFENDANT admits that on June 4, 1957, he was a practicing 
physician and that on said date he examined and treated the decedent. 

D contends that his care and treatment of decedent was carefully and 

‘ properly performed, that it was in accord with the accepted standard of 
practice, and denies that he was careless or negligent ax in any particular, 
and denies that the decedent expired as a result of any carelessness or 


negligence on D's part. D admits that he was called s20cccogcocoOCOGK 
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and advised of decedent's condition on June 5, 1957, and admits that he 

did not see decedent thereafter because at the time he himself was ill. 
STIPULATIONS: 

Counsel for P.agree to furnish counsel for D with copies of decedent's 

income tax returns for the years 1954, 1955 & 1956, '57 within one week 

if poeeihe otherwise as soon as available. Counsel for D agree to fur- 
nish counsel for D with hospital and funeral expenses within one week. 


— Counsel for Nezecee to advise counsel for K within one week 


whether he intends to adhere to the allegation of negligence, under sub- 
paragraph 1, above in a failing to make x-rays. 
It is stipulated that the following may be admitted without formal 
proof: 
HEW Mortality Tables 


Death certificate, subject to objections as to relevancy, 
competency and materiality 


Medical ‘records of Mount Alto Hospital, subject to 
objections as to relevancy, competency and materiality 


/s/ Elizabeth Bunten 
Asst. Pretrial Examiner 


Attorneys: 
/s/ Dedmon Plaintiff 


/s/ Barse Defendant 


BS Veterans Administration Hospital ; | “Since 6/ 
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Standard Form 502 
* * * * 


CLINICAL RECO NARRATIVE SUMMARY _ 
Date of Admission — No. Days Hospitalized 

6-5-57 6-16-57 11 
—__ —-~Sign and date at end of narrative 
FINAL SUMMARY: 

1. The patient was a 57 year old\Negro male who could not urinate 
the night prior to admission. He was si by his local physician who 
passed a sound with relief of retention. During this night he awoke with 
chills which was shaking in nature. His temperature was 103 degrees. 
He passed about a pint or so of bright red blood. There was a known 
uretheral stricture present since 1946 when it was dilated and again 
with dilatation in January 1957. Diabetes mellitus was discovered in 
1946 but no therapy until January 1957 because of drowsiness 40 units 
long acting insulin were begun with gradual decrease until he was taking 
10-15 units daily prior to admission. None was taken the day of admis- 
sion. There has been a gradual reduction in the urinary stream and 
inability to pass urine satisfactorily for 5-6 months. There is no history 
of heart disease, high blood pressure, kidney disease, etc. There has 
been some drowsiness for several weeks prior to admission. He was 
treated for bad blood in 1945 with 606. 

2. Physical examination: An obese, acutely ill Negro male with 
a blood pressure of 0/0. Heart rate of 120/min. The examination was 
entirely normal except for cool but not wet skin and the blood pressure 
findings. This man was lucid and oriented inspite of this blood pressure. 

3. Laboratory data: Hemoglobin 12.3, hematocrit 37%, WBC 
19,700 with 94% neutrophils, 45% stabs with 2 metamyelocytes. Urine: 
8-10 WBC and a faint trace of albumin. WBC on the following day rose 
to 37,000 with an extreme shift to the left and marked toxic granulations. 
BUN was 34 mgm %. Chemistries essentially normal. Urine culture and 
blood cultures drawn on admission grew proteus, which proved moderately 


. sensitive to Chlorophenical, terramycin, furadantin, albamycin, panmycin. 
EKG on admission was within normal limits. 
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4. Hospital course: Treatment was begun with IV chlorophenical, 
levophed and erythromycin, along with streptomycin IM. Filiform 
catheters were passed until a 20 Foley could be inserted by the GU. 
BP came up to 60/80 this day. Careful and repeated examinations daily 
revealed no new findings except for a marked fever and a marked shock 
and any attempt to discontinue the levophed. On the third hospital day IV 
hydrocortisone was administered over 8 hours followed by IM |cortisone 
100 mgm a day without apparent change ip his ability to maintain his 
blood pressure. On the 6th hospital lumbar puncture was attempted 
several times; at one site very high pressure over both monometers, 
bright red blood exuded from the spinal needle. It was felt to be ina 
blood vessel. There was no obvious pailledema at that time. The neck 
was only suggestive of rigidity. He was then changed to 300 mgm hydro- 
cortisone IV in an attempt to give him maximum adrenal stimulation, 
although it was felt that he did not represent a true adrenal crisis. On 
June 14 the neck became markedly stiff with inability to make out the 
disc margins very well. On the 15th bilateral bronchopneumonia was 
felt to be present because of a marked increase in the bilateral coarse 
rales throughout. Oxygen with nebulization was instituted at this time 
but he continued downhill and quietly expired on June 16, 1957. Post- 
mortem examination revealed multiple abscesses of the lungs and sub- 
arachnoid hemorrhage, the exact site of which was undetermined. 
FINAL DIAGNOSES: 1. Septicemia due to proteus 


2. Bilateral diffuse pulmonary abscesses, 
secondary to dg. 1 


. Subarachnoid hemorrhage, etiology undetermined 


. Question of ruptured mycotic aneurysm, sec- 
ondary to Dg. 1 


. Uretheral stricture, chronic 


Signature of Physician 
aganzini, M.D. 
Patient's Identification (For Eoedi or aaitten Register No. 
entries give: Name-last, first, middle; grade; 126 345 
date; hospital or medical facility) 
NARRATIVE St 


QUICK, Lawretice 
VAH Washington 7, D. C. Standard Form 502 


Standard Form 503 
* * * * * 


CLINICAL RECORD AUTOPSY PROTOCOL A-79-57 
Date and hour died a.m.| Date and hour Autopsy 


June 16, 1957 at 3: :00 9--| Performed: June 17, 1957 pp Oa Head| Trunk 
Prosector Assistant utopsy| Only 


Charles G, Smith, M. D. 
Clinical Diagnoses (Including operations) 


1. Septicemia due to Proteus. 

2. Bilateral Diffuse Pulmonary Abscesses, Stoumint to Dg. 1. 
3. Subarachnoid Hemorrhage, Etiology Undetermined. 

4. Question of ruptured Mycotic Aneurysm, Secondary to Dg. 1. 
5. Urethral Stricture, Chronic. 


Pathological Diagnoses 
. Septicemia (Proteus Species). 
Multiple Lung Abscesses. 
. Lobular Pneumonitis. 
. Subarachnoid Hemorrhage (Probable Eroded Mycotic Aneurysm). 
. Chronic Pyelonephritis, Bilateral. 
. Hemorrhagic Cystitis. 
. Hyalinization, Pancreatic Islets (Diabetes Mellitus By History). 


/s/ ¥F. W. Shillinger 
Approved - Signature 


F, W. Shillinger, M. D., Acting Chief, Laboratory Service 


Science ons a a a EE ee neon 

Military Organization Age Sex Race Identification No. Autopsy 

(When required) No. 

Ee | 57 M N S# 33198658 § A-79-57 
my 


Patient's Identification (For typed or written Register No. Ward No. 
entries give: Name - last, first, middle; 126 345 B 
grade; date; hospital or medical facility) 


QUICK, Lawrence 
VAH, Washington, D. Cc. AUTOPSY PROTOCOL 
Standard Form 503 


Standard Form 507 
* * * * 


Report on Autopsy Protocol 


or 
CLINICAL RECORD Continuation of S. F.___A-79-57 
* * * * 


observed. Occasional thrombosed vessels are found. Clum 
are occasionally observed. (Sign and date) 


Liver, Spleen: No changes are noted. 


Pancreas: There are a few venous thrombi. Occasional islets appear 
hyalinized. 


Adrenals: No lesions are noted. 


Kidneys: There is diffuse thickening of basement membranes. There is 
cloudy swelling of tubules. There are focal areas of hyaliniza- 

tion and scarring with lymphocytic and plasmacytic infiltration. In cer- 

tain areas there is acute inflammatory exudation. 


Urinary Bladder: The submucosa is hyperemic and is infiltrated with 
plasma cells and lymphocytes. : 


Aorta: There is some disruption of the media by sclerotic deposits but 
no significant vasculaization is observed. 


FINAL SUMMARY: 
This individual apparently had a Proteus septicemia perhaps associated 
with instrumentation of an old urethral stricture. Proteus organisms 
were demonstrated both in urine and blood cultures. .At necropsy marked 
pneumonitis and multiple lung abscesses were demonstrated, There was 
a massive subarachnoid hemorrhage in the absence of a history of trauma 
and without evidence of a cerebral aneurism. It is considered probable 
that the intracranial hemorrhage was the result of erosion of a mycotic 
type aneurism of a small vessel, which escaped detection at necropsy. 
Although the patient was said to be diabetic, no specific renal lesions 
were thought present by histologic examination. A few hyalinized pan- 
creatic islets were observed. 


Patient's Identification (For typed or written | Register No. 
entries give: Name - last, first, middle; 126 354 
grade; date; hospital or medical facility) 


/ 


QUICK, Lawrence 
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FRANCES DOLBY 


* * * 
DIRECT EXAMINATION 


BY MR, ROSSNER: 
* * * * * 


Q. What is your occupation at Mt. Alto Hospital? A. Claims 


Examiner. 
Q. In response to a subpoena duces tecum, did you bring to the 


Court today the records that were requested in that subpoena? 


A. Yes, I did. 
Q. And are these records pertaining to a Lawrence Quick? 


A. Yes, they are. 

Q. And are these the original records that were: maintained in 
Mt. Alto Hospital? A. Yes, they are. 

Q. Were these records kept in the regular course of the 
hospital's business? A. Yes. 

* * * * * 

MR. ROSSNER: I ask that they be admitted into evidence in 
toto, Your Honor. 

THE COURT: That's something else again. That is Plaintiff's 
Exhibit No. 5. 

THE CLERK: Yes, marked for identification, Your Honor. 


| (Thereupon hospital records, 
Mt. Alto, of Lawrence Quick 
were marked Plaintiff's 
Exhibit No. 5 for identifi- 

| cation. ) 


THE COURT: May I see them, please? 
(File was handed up to the Court:) 
THE COURT: You better step up here, please. 
(Thereupon counsel for the parties approached the bench 
and in a low tone conferred with the Court as follows:) 
THE COURT: Counsel for plaintiff proffers these records in toto. 
Any objection? 


MR, BARSE: Yes, sir. 
* * 
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THE COURT: Wait a minute, before you refer to anything: 
‘What is the proffer, what is the proof; what is this record supposed to 
prove? | 

MR. ROSSNER: It proves the admission of the man to the hospital. 

THE COURT: That's not questioned, is it? 

MR. BARSE: No, sir. 

THE COURT: All right. 

MR. ROSSNER: It proves the history. It proves the diagnosis. 
It proves the treatment. It proves the course that he followed iin the 
hospital. It proves the death. 

THE COURT: Death has been proven because the fact has been 
admitted, that the plaintiff is the Administratrix of the estate of the 

deceased. The death certificate has been introduced and marked 
for identification. 

So, therefore, if that is offered for the purpose of proving the 
death, that is merely supplementary, because the death has already 
been established, and the date of death already admitted. 


MR. ROSSNER: This proves how he died, the reason for it. 
THE COURT: That's the point, with reference to diagnosis, the 


New York Insurance Company versus Taylor, I believe is the |case. 
* * * * * 


THE COURT: That case prohibits that from going in. 
MR. ROSSNER: No, sir, I proffer this under the Balans case, 
U.S. versus Balans. 
* * * * * 
THE COURT: Ilknow. The Taylor case is the law, as I under- 
stand it. 
Leave the record here. I will reserve on this, and we will go 


forward. 
* * * * * 


MR. ROSSNER: We are now dealing with Government Hospital 

records, Your Honor. 
_ THE COURT: Iam only dealing with diagnosis, that's all. 

There is no objection to the record as such, except diagnosis. Isn't 


that correct? 


57 
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MR. BARSE: That's correct; diagnosis and opinions. 

MR, ROSSNER: Well, then, as soon as the doctor takes the 
stand, he is going to testify from it, and it will be in evidence. 

THE COURT: Well, that's what I say, I will reserve on this 
question, and you go forward. 

* * * % * 

MR. ROSSNER: May I ask, then, whatever he is willing to 
admit, I will take that right at this time. 

THE COURT: I am assuming he will admit everything that the 
record indicates -- I assume what he will admit is what appears on VA 
From 10-2593 which relates to the following: 

"Established clinical diagnosis: 

(1) Septicemia due to proteus." 

MR. BARSE: I want testimony on it, He is going to call the - 
doctors. 

THE COURT: You won't admit that? 

MR. BARSE; No, sir. 


THE COURT: Iam assuming you will admit the bilateral 
diffuse, pulmonary abscesses. 
MR, BARSE: I will not admit anything on diagnosis. 


THE COURT: All right, let's go ahead. 
* * * * 


MR. ROSSNER: Could this be marked No. 5? 
THE COURT: That is No. 5, marked for identification, the 
clinical record, with the reservation made. 


* * * 


CREOLA QUICK 
* * * * 
| DIRECT EXAMINATION (Resumed) 
BY MR. ROSSNER: 
* * * * * 
Q. You have stated that your husband was enjoying good health. 
Did he have any ailments at the time of his death, that is, immediately 
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prior to June 4, 1957? A. Not that I know of. 
Q. Well, he had diabetes, didn't he? A. Well, yes,|he had 
diabetes. 
Q. Was there any other difficulty that you knew that he had? 
A. Yes, he had trouble passing his urine. 
* * * * * 
Q. How was your husband feeling on June 3rd and June 4th of 
1957? A. He was feeling all right. 
* * * * * 
Q. Now, referring to June 4th of 1957, were you working that 
day? A. Yes, I worked that day. 
* * * * * 
Q. How about later that day, that evening, how was he feeling? 
A. He was feeling fine. We had dinner and then he looked at television. 
‘We all looked at television until 10:30 and that is when he went to the 
doctor's. 
Q. About what time was it that he left the house on June the 4th 
of '57? A. He left the house approximately 10:30. 
* * * * * 
Q. And what time did he return home? A. He returned home 
around a quarter of eleven; I mean, a quarter to twelve. 
* * * * * 
Q. And how was he feeling at the time you returned home? 
A. I asked him when he walked in, I said, "Have you been to the doctor?” 
He said, "Yes." 
I said, "How you feeling?" 
He said, "I feel all right." 
Q. What time did he go to bed? A. He sat there about a half 


an hour and then he got up and said he was going to bed, and he went to bed. 
* * * * * 


Q. Now, did there come a time when he woke you? A. Yes. 
Q. And what time was that? A. That was approximately around 
3:30 in the morning, he woke me and told me to get up, that he was burning 
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up inside, and to get him some water, please, and he was just shaking, 
and having chilis. 

So I got the water, and then when I brought the water back he 
drank it and said he wanted to go to the bathroom. So I helped him get 
up to go to the bathroom and I saw all this blood, oh, just everything was 
covered with blood, and I asked him if he could make it and he said yes, 
if I helped him. 

So I helped him to the bathroom, and when he went in the bathroom, 
when he went to urinate, just blood came all over the floor and all over 
the stool -- a lot of blood -- so I helped him back to bed. i changed his 
pajamas and cleaned him up and put him -- and he got back in the bed, 
and I scrubbed the bathroom and all of the blood, and I gave him a couple 
of aspirins and he seemed to get settled down some, but he was still 
just shaking. It had just shaken the whole bed. 

So, when I got ready to_lie down, he said, "You can't sleep with 


me." He said, "You can never sleep in here, I'm shaking too bad." 


He said, "Go in the room and get in bed with your sister." 

I went in there and got in bed with my sister, and I would say about 
30 minutes later he called me real distressful and I got up and went back 
in the room and he was still just shaking, and in the meantime I had put 
a heating pad on him and put all the covers I could get on him, and he 
was still just shaking, 

So he told me he had to go to the bathroom again. 

So when I helped him up to the bathroom again, he leaned on me 
and I got him in the bathroom, and well, this blood just came again, just 
everywhere, 

Then I called my sister, then, and told her to come quick, that 
he was bleeding so badly. 

Q. Did you call anybody, then, on the phone? 

* * * * 

THE WITNESS: Yes, I called the doctor. 

THE COURT: By "the doctor," what doctor did you call? 

THE WITNESS: I called Dr. Thurston. 
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BY MR, ROSSNER: 

Q. -About what time was that? A. That was about 4 o'clock. 

Q. Do you know who answered the phone at the number you dialed? 
A. Yes, someone answered and I said, "Is this Mrs. Thurston?" 

She said, "Yes." 

I said, "May I speak to the doctor, please?" 

And she said, "I'm sorry, I can't call him. He was up late." 

I said, "My husband is very, very ill, and I would like him to 
come over to see him, please." I said, "he's having hemorrhages and 
he is having chills," . 

So she said, "Well, I'm sorry," she said, "he's been out late 
and he just can't come. I can't wake him." 

She said, "He will be awake around eight o'clock, he will get 
up around nine o'clock, and you can call him then." 

So I told her it was very important that I see him, that he come 
over, because my husband was really critically ill." 

So she said, well, she was sorry that he couldn't. 

So I hung up and just worked and did the best we could, 

By then the ice had kind of checked the bleeding a little bit, and 

he was resting but his breath was getting real short. 

Q. Then what happened? A. Well, when he quieted down I laid 
down again, and then I got up about -- he called me again about six 
o'clock, and I got up then and called my sister, and she said, "Call the 
doctor again," she said. "This man is critically ill." 

So I called the doctor again, and Mrs. Thurston answered. She 
says, "I still can't call my husband because he was out late, and he needs 
his rest;" and said, "He hasn't been getting enough rest, and/I can't call 
him;" and said, "You can call back about nine o'clock and you can talk 
to him." 

Q. Did you relate -- what did you relate to the party on the other 
end of the phone? A, I told the one that I was talking to that |he was having 
chills awfully bad, that I had put everything on him and I couldn't get him 
warm, and blood was -- he was still hemorrhaging. 
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Q. Did you at that time know what his temperature was? A. Yes, 
and I told her that my sister had taken his temperature and it was 103.6. 

Q. Now, did you make another call to the doctor again? A, Yes. 
I waited until nine, around nine, between nine and 9:15, I called the house 

again, and Dr. Thurston answered the telephone, and I told him 
my husband had been sick since early in the morning, and he was 
critically ill, and I wanted him to please come over. He said he was 
sorry, he couldn't get over, that he thought he would be all right. 

I told him the symptoms, I told him that he had been hemorrhaging 
real bad, and that he was having chills, and he had a high temperature, 

I told him the temperature, and he said, "oh, he thought he just needed 
one of the antibiotics." 

Q. What did you tell him the condition of your husband was at 
that time? A. I told him that he was still having chills, and the bleeding 
had stopped some, since we put the ice on there, but he was still 
hemorrhaging and he was still having chills and had this high temperature. 

And I told him that his breath was rather short. 

Q. Did you tell him about the high temperature, or not? A. Yes, 
I told him that my sister had taken the temperature and he had a tempera- 
ture of 103.6. 

Q. Did Dr. Thurston give you the name of another doctor at 
that time? A. No, he didn't. 

Q. Did he give you the name of any hospital to take your husband 
to? A. No. 

Q. Was there any discussion with Dr. Thurston about another 
doctor or a hospital? A. No, indeed, there was not, because I would have 
taken any advice from him, being my doctor. If he had told me any 
hospital to take him, I would have taken him, because he was just that 
sick, 

Q. Now, was a prescription actually sent up to your house? 

A. Yes, it was. When I was on my way out, we were getting him ina 


cab to carry him to the hospital, the pharmacist came with this prescription. 
* * * * * 


| 
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MR. BARSE: I will stipulate he prescribed penicillin and 


Benedryl. 
* * * * * 


THE COURT: Very well, members of the jury, we hay ea 
stipulation to the effect that these packages represent penicillin and 
Benedryl which the Doctor prescribed in the circumstances. 

* * * a * | 
BY MR. ROSSNER: | 

Q. How did Mr. Quick go to the hospital? A. He went ina 
cab. I carried him in a cab. | 

Q. And what hospital did you take him to? A. Veterans 
Administration Hospital, Mount Alto. | 

Q. And was he lucid at that time? A. Yes. | 

Q. And when he got to the hospital, was he lucid? A.| Yes. He 


gave the doctor the history -- | 
* * * * * | 
| 


Q. Did he talk to the doctor? A. Yes, he talked with him. 
Q. And did the doctor talk tohim? A, Yes. | 
* * a bd | 
CROSS EXAMINATION (MRS. QUICK) 
BY MR, BARSE: 

Q. Mrs. Quick, as I made notes here this afternoon, am I correct 
in saying that you testified that you made three phone calls to Dr. Thurston's 
home the morning of June the 5th? A. Yes, I did. | 

Q. And the first one was somewhere around 3 a. m. ? | A. No, the 
first one was between 4 -- around 4 o'clock; between 3:30 and/|4 o'clock. 

Q. Between 3:30 and 4? A. Around 4 o'clock. | 


| 
* * * * * | 
1 


Q. And the second one was when? A. Around six. 
Q. And the third was around 9:15? A. Between 9 = 9:15. 


i] 
* * * * * | 


Washington, D. C., 
Thursday, March 31, 1960. 


* * * * 


HERMAN CARL MAGANZINI 
* * * 
DIRECT EXAMINATION 
BY MR. ROSSNER: 
* * * * * 

Q. Are you a duly licensed and registered physician in the 
District of Columbia? A. Yes, Iam. 

* * * * * 

Q. And what has been your professional education? A. Graduated 
from medical school at Georgetown in 1952, did an internship in internal 
medicine at Georgetown from '52 to '53, spent two years in the Air Force 
doing internal medicine. 

In 1955 I returned to Georgetown for a cides in internal medicine 
for one year, and from 1956 to June of 1957 I was at the Veterans Adminis- 
tration Hospital in Washington as a resident in internal medicine. 

* * * * * 

MR. ROSSNER: I ask that the Doctor be accepted as an expert on 
the basis of his qualifications. 

* * * * 

THE COURT: You had better come up here. 

I thought that you were proffering this witness for the purpose of 
indicating diagnosis|when this man was taken to the hospital at Mt. Alto, 
and also for the signed-out diagnosis at the time of death. 

MR, ROSSNER: Yes, sir, I am. 

THE COURT: Then certainly he does not have to be an expert in 
any field to testify as to that. 

MR. ROSSNER: He has already qualified as an expert. 

THE COURT: Well, I know. 

MR. ROSSNER: I have qualified him. 

THE COURT: I know, but the point is that that is all you are 
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proffering him for. He does not have to be an expert in any particular 
branch of medicine except to be a physician trained in the general field. 

MR. ROSSNER: All right, ‘sir. 
THE COURT: That is all you are proffering him for. 
If you are proffering him also for the purpose of hypothetical 
questioning, that is something else again, but I didn’t understand that. 
I understood you to say that since the record of the hospital itself was 
inadmissible by virtue of the law, that you were calling the actual 
individual who made the record, 
MR. ROSSNER: That's correct. 
* *x * * * 
Q. Where were you employed on June the 4th up through June 
the 17th or 18th of 1957? A. At the Veterans Administration) Hospital: 
in Washington, D. C. 
Q. And what were your duties there? A. I was a resident 
physician in internal medicine. 
* * * * * 
Q. Referring specifically to June 5, 1957, do you recall becoming 
the physician to a Lawrence Quick? A. Yes, I do. ; 
Q. Do you have an independent recollection at this time of the 
details of his condition, of his care and treatment? A! Not 
without consulting the record, 
Q. I show you the records of the hospital pertaining to Mr. Quick -- 
THE COURT: Now, you show him Plaintiff's Exhibit number what? 
MR. ROSSNER: No. 5, Your Honor. 
THE COURT: No. 5 marked as such for identification, which 
purports to be the record involving this particular individual, kept at 
Mt. Alto in the ordinary course of business. 
All right. 
BY MR. ROSSNER: 
Q. Would you examine these records and state whether or not 


these entries made therein were made by you or under your supervision? 
MR. BARSE: What entries is counsel referring to, may I ask? 
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It is a rather voluminous record which contains probably 40 or 
50 pages. 

THE COURT: F think it is a fair question: 

What are you referring to, specifically, Mr. Rossner? 

MR, ROSSNER: I am referring to.the entire records that he may 
have made or caused to be made under his supervision, ' Your Honor. 

THE COURT; Well, why don't you ask him the general question 
as to whether or not! this record was made under his general supervision? 

BY MR. ROSSNER: 

Q. ‘Was this record made under your general supervision? A. Yes, 
it-was, 

Q. Were these entries true and correct when they were made? 
A. As far as I know. 

MR. BARSE: I object. Which entries, his or somebody else's? 

MR. ROSSNER: These are the entries kept in the regular course 
of business of a Federal institution, Your Honor, they have already been 
agreed to -- 


THE COURT: Please, you don't have to argue the point with me. 
The witness has testified that the record was made under his 


general supervision. 
I take it also|there are observations by nurses and other individuals 
there. 
THE WITNESS: That's correct. 
100 THE COURT: Obviously the witness cannot vouch for the accuracy 
of their observations, even though they are in the record. 
So, I think you should be specific with reference to the entries 
that the Doctor himself specifically made, and I assume that is the testi- 
mony that you are desirous of eliciting. 
All right. 
* * 
BY MR. ROSSNER: 
Q. What history did he give you, sir? A. He told me that the 
night before, which would have been the evening of the 4th of June, that he 


™ 
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couldn't put out any urine and he was seen by his local physician who 
passed a sound with the relief of a retention. During the night he awoke 
with chills and shaking and a temperature of 103 and passed abet one 
pint or so of bright red blood. 

He told me he had had a stricture of the urethra since co 1946, 
and had had dilatations in January of 1947 and in 1948. 

THE COURT: When you say “dilatations” that means the same 
treatment, the intrusion of a sound; is that right? , 

THE WITNESS: The intrusion of some instrument to dilate the 
urethral opening. 

MR. BARSE: May I ask the Doctor those dates? I didn't catch 
them. | 

THE WITNESS: January of 1957 and the first episode in 1946. 

He told me that diabetes was also discovered at about 1946 but 
that it required no treatment until about January of 1957 when he was started 
on insulin. 

That was gradually decreased until he had been taking paly some 
10 units daily. 

He had had no insulin all the week prior to becoming mT and his 
urine test had been normal. 

He had noticed a gradual reduction in his urinary stream over a 
period of some five or six months prior to this time. 

Other than this his history was essentially negative. 

BY MR. ROSSNER: 

Q. Did you make a physical examination of him then? A. Yes, 
I did. | 
Q. And what condition did you find at that time? A. At that time 
he had no blood pressure that was obtainable. His heart rate was 120 per 
minute, and he appeared acutely ill. He had a soft murmur. His skin 

was cool but not moist, and other than this his condition was, once 
again, not impressive. | 


* * * * * | 


Q. Did you make a tentative diagnosis at that time? 
* * * * * 


A. My tentative diagnosis or impression was that he had septicimia 
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probably due to urethral manipulation; that he had septicemic 
shock; that he probably had chronic and acute pylonephritis and that he had 
diabetes mellitus by history. 
BY MR. ROSSNER: 


Q. Which of these conditions, in your opinion, brought him into 
the hospital in this condition? A. The septicemia and shock. 

Q. Now, what was the treatment that was given to Mr. Quick 
at the hospital? A. ‘He was treated with intravenous chloromycetin, 


which is an antibiotic, and streptomycin intramuscularly. We requested 
the genito-urinary surgeons to come see him since he was not passing 
any urine, and we instituted some medication in an attempt to raise his 
blood pressure. 

The genito-urinary surgeons passed some filiform catheters and 
gradually dilated him until he could have a catheter in place and a urine 
flow was established. 

That was the original treatment. 

Q. Go right along, sir. Was he confined to bed the entire time he 
was at the hospital? A. Yes, he was. 

Q. What further treatments were given to him during the period 
he was there? A. Well, we continued efforts to elevate his blood pressure 

with a drug called Levofed. However, we were never successful 
in bringing it up anywhere normal range. 

He was continued on the various antibiotics and then on the 7th of 
June -- on the 6th of June, I’m sorry, he was begun on a cortisone 
preparation intravenously in an attempt to further help his resistance to 
the infection and perhaps bring his blood pressure up. 

Over a period of days his temperature remained elevated and never 
did come to normal,’ nor did his blood pressure ever become normal 
when we stopped the intravenous blood pressure - maintaining medications. 
We apparently were able to keep it relatively normal as long as we continued 
this medication but on every attempt to stop it, it apparently fell to 


abnormal shock levels. 
* * 
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Q. What was the course of his condition from June sth onward? 
* * * * * | 

A. My observation, when he was examined by me again on the 
10th of June, was to confirm the previous observation, that over this 
eo there had been a change in his condition, that he had become less 
responsive, could follow only simple commands, and was ina partial 
comatose state; not quite unconscious but close to it. 

By the 12th of June he had developed symptoms ‘that: his neck was 
slightly stiff, a little difficult to flex, which led us to believe that there 
was some irritation ‘in the spinal canal. 

We attempted to do a spinal tap on several occasions = were 
unsuccessful because of his condition to successfully enter the spinal 
canal and get any fluid for study. | 

By the 14th of June his neck had become definitely and anes 
stiff; otherwise, he began hiccuping, but apparently was doing better. 
And I notice here in the record that his bleod pressure had become stable 
for the first time without the Levofed infusion on the 14th of June. 


Also, about this time, the results of the laboratory studies came 
back -- 


* * 


BY MR. ROSSNER: | 

Q. What did the laboratory test show? A. Actually, the report was 
returned on the 10th of June: 

It showed that the blood specimens which we drew immediately 
upon admission, and the urine specimens which were obtained at the time 
of the catheterization by the Urology Service, both grew on incubation a 
species of organism of bacteria known as a proteus organism, which 
confirmed our suspicion that this was a septicemia, and, however, since 
we had already instituted the treatment with this impression, ‘here was 
no necessity to change it at that time. | 

Q. Then your diagnosis remained the same as -- the tentative 
diagnosis then became your diagnosis, based on the culture; is that 


correct? A. That's correct. 
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Q. Now, based on the history and the physical examination and the 
cultures and the lab work, did you arrive at an opinion as to how Mr. 
Quick's condition had occurred? A. It was my opinion at the time, or 

at least the most likely thing, that the urethral manipulation 
probably had had something to do with the entrance of organisms into 
the blood stream. 

MR. BARSE: I object to the answer, and move it be stricken. 
He says it was his opinion that "perhaps manipulation may have had some- 
thing to do with it." 

THE COURT: I understand. 

MR. BARSE: "Perhaps." 

MR. ROSSNER: What was the Court's ruling on that? 

THE COURT: I will sustain the objection. 

BY MR. ROSSNER: 

Q. Can you state with reasonable medical certainty, based on 
the history, physical examination, and the culture and lab work, what 
in your opinion caused Mr. Quick's condition to have occurred? A. I 
think most likely the manipulation. 

MR. BARSE: I object. 

BY MR. ROSSNER: 


Q. Well, Doctor, can you answer with reasonable medical 
certainty -- 

THE COURT: You are asked for an opinion. 

THE WITNESS: My opinion is that it did, that the urethral 
manipulation did cause this septicemia. 


BY MR. ROSSNER: 
* * * * * 


Q. Now, an autopsy was performed; is that correct? A. That's 
correct. 
Q. Now, did the autopsy confirm what you have just said? 
MR. BARSE: I object to that question. He didn't perform the 
autopsy. 
THE COURT: I will strike it as leading. 
* * * * 
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BY MR. ROSSNER: 
Q. Would you state what septicemia is? 
* * * * * 
THE WITNESS: Septicemia is a term physicians use to mean 
the presence of bacteria growing in the blood -- germs. 


* * : * * * 


Q. What is the condition of the blood in a normal, healthy being? 
* * * * * | 
3 THE WITNESS: It'is usually sterile. Taking a blood culture 
on a normal human being, you will not grow any organisms in the 
laboratory. 
BY MR, ROSSNER: 


Q. Now, the blood culture that was taken of Mr. Quick showed 
the presence of bacteria; is that correct? A. That's correct, 

Q. And what was the name of the bacteria again? A. | A species 
of proteus. | 

Q. Were these bacteria found in other parts of Mr. Quick, in 


addition to being in his blood stream? 

MR, BARSE: Before the Doctor answers that question, I would 
like to know upon what information he bases his answer, if it is on lab 
reports I want it specifically so stated. 

THE WITNESS: It was also found in the urine, and I am reading 
from a lab report from the laboratory. This was the urine that was drawn 
at the time that the Urologic Service placed the catheter in Mr. Quick, and 
at the same time the blood was drawn, we did everything within a very 
short period of time of each other. 

BY MR. ROSSNER: | 

Q. Is there any conclusion to be drawn from finding the bacteria 
in both the urine and the blood? A, Being the same species of bacteria 
it would be most likely that they came from the same place. 

Q. Now, based on the history in your examination, the diagnosis 
you made when Mr. Quick entered the hospital and also the diagnosis made 
based on the cultures, can you express an opinion as to whether or not the 
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proteus was introduced by manipulation of the urethral tract of Mr. 
Quick on June 4th, 1957? 
* * * * * 
THE WITNESS: Yes, I can express an opinion. 
THE COURT: All right. 
BY MR, ROSSNER: 

Q. Would you state your opinion? A. That it could have been 
introduced at that time. 

* * * * * 

Q. Can you state within the realm of probability as to whether or 
not the proteus was introduced -- 

THE COURT: If he is going to state it within the realm of proba- 
bility, I will exclude the question. We are not concerned with the realm 
of probability. That may cover a lot of territory. 

MR. ROSSNER: Reasonable probability, Your Honor. 

THE COURT: All right. 

Can you state with reasonable certainty from a medical point of 
view? 

THE WITNESS: Yes, I think so. 

THE COURT: Then is your answer, yes? 

THE WITNESS: Well, Judge, it’s a tough question for me to answer, 
and I just want to clarify it in my mind. 

THE COURT: You clarify it in your mind first, and then tell us 
what your answer will be. 

THE WITNESS: O. K. May I ask you a question, sir? 

THE COURT: No, sir, I couldn't answer. I'm not an expert 
in that field. 

You think it over and give us your answer. 

THE WITNESS: I think it could have been introduced at that time, 
and from the course of events, most likely was. 

THE COURT: Well, is that your opinion? 

THE WITNESS: That's my opinion. 

MR. ROSSNER: Your Honor, I have one question I would like to 
ask the Court about. May I ask that Mr. Barse and I be allowed the 
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privilege of coming forward so that I can inquire of the Court? 
THE COURT: Yes. | 
(Thereupon counsel for the parties approached the bench, 
and in a low tone conferred with the Court as follows: :) 

MR. ROSSNER: I propose to ask this question: 

Assuming that there was an instrumentation of the urethra that 
took place between 10:30 and 11 of a certain day, either by filiform or 
sound, with introduction of proteus into the body, how long would it take 
for the infection to manifest itself and how would it manifest itself? 

120 THE COURT: He has already testified to that, hasn't he? He 
testified the man had proteus baccili, and he thinks, his opinion was 
that it was introduced at the time of instrumentation by sound, ‘and the man 
developed septicemia and he died. 

What else do you want? | 

MR. ROSSNER: I want the time element which peconet important, 
that these things start up so rapidly. | 


THE COURT: Why don't you ask him specifically what the character- 


istic of this type of infection is from the standpoint of inception? 
MR, ROSSNER: I will do that, Thank you. 
x ¥ * * 
BY MR, ROSSNER: 

Q. ‘Would you state the characteristic of this type of infection, 
and how long it takes to get under way, sir? A. Usually when an 
infecting organism is introduced, it requires a certain number of hours 
to multiply, that is, to grow enough to cause symptoms and to seat into 
the blood stream, so that usually there is a period of hours or so without 
symptoms before the chills and fever and signs of overwhelming infection 

do develop. | 

Q. How many hours would you say that a person would normally 
go without symptoms, with that type of infection? A. That varies, I'm 
afraid. A couple of hours would be the best I could say. 

Q. And how does the bacterial infection operate in so far as 
multiplication or the spreading of the infection? A. You mean a septicemia? 
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Q. The septicemia that is due to the proteus; how does the proteus 
operate? A. Well, it just rapidly multiplies. One organism makes two 
and the two make four, and it is a geometrical progression, so that it 
rapidly becomes a large number. 

Q. Can you express an opinion as to whether or not rapid treat- 
ment of this condition generally tends to bring the infection under 
control? A. No, I cannot. 

Q. When this type infection is manifested, should treatment be 
given at the earliest possible moment? 

MR. BARSE: I object. 

THE COURT: I will strike that. Immaterial. 

* * * * * 

Q. What should be done when this type of infection is encountered? 
A. It should be treated with antibiotics. 

Q. And when should it be treated with antibiotics? A. As soon 
as the diagnosis is made. 


Q. When you say "as soon as diagnosis is made," do you mean 


rapidly, or can it wait? A. As with any infection, I would think the 
quicker the better. 
* * * * * 
Q. Doctor, would a person such as Mr. Quick, who had a known 
diabetic condition, be considered to be lower in resistance to infection 
than a person without diabetes? 


* * 


THE WITNESS: Yes. 
* * * x * 
Q. Now, how important is it for rapid medical care and attention 
to be given at the outset of the infection? 
THE COURT: He has already answered that. 
MR. ROSSNER: No, sir, this is a different question, sir. 
THE COURT: I say he has. It is excluded. 


* * * * * 


THE COURT: Did you, as a consequence of your treatment of 
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him, come to the conclusion as to the cause of death yourself, |personally? 
THE WITNESS: Yes. 
* * * * 
THE COURT: Let me ask you this question: . 
You treated this patient from the beginning of his appearance in 
the hospital up to how long a period of time before his death? 
THE WITNESS: Right up to the day he died. I just was not the 
one to pronounce him. | 
THE COURT: He died at three o'clock in the morning, |I under- 
stand, 
THE WITNESS: Correct. 
THE COURT: So you treated him when, up until when, /in relation 
to time? 
* * * * * 
THE WITNESS: I would have gone off duty on the 15th, 
died at 3 a.m. on the 16th. 
THE COURT: What time did you go off duty? 
THE WITNESS: Approximately 5 p.m. 
* * * * * 
THE COURT: And what was his condition then, from the standpoint 
of the possibility of death? 
THE WITNESS: At that time he was very critical. He|was receiving 


oxygen. It was our impression that he had developed pneumonia in the 


interim. 
‘We had given him a heart stimulant because there was some 
question in our mind as to whether he was going into heart failure, and 
he was very, very critical, and we were not at all surprised. 
THE COURT: From your knowledge of the case, as the treating 
physician, and with reference to the time periods that you have mentioned, 
have you an opinion as to the cause of death? 
THE WITNESS: Yes, sir. 
THE COURT: What was the primary cause of death? 
THE WITNESS: I think he died from a subarachnoid hemorrhage. 
THE COURT: What is that, specifically? 
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THE WITNESS: A subarachnoid hemorrhage is bleeding into the 
spinal canal caused by a rupture of a small blood vessel in the brain, 
usually due to a weakness in a vessel wall of one of the blood vessels of 
the brain. 

THE COURT:| Well, are you saying that he did not die from 
septicima? 

THE WITNESS: I am saying that he did not die of the septicemia 


per se. 


* * 


BY MR. ROSSNER: 
Q. Then, in your opinion, Doctor, the cause of his death was 


septicemia; is that correct? 
MR. BARSE: I object. He has not testified to that; just to the 
contrary. 
MR. ROSSNER: That was the underlying condition, Your Honor. 
He might die from something -- 
THE COURT: Just a minute, please: 
You understood my question, Doctor? 
THE WITNESS: Yes. 
THE COURT: You have answered it. 
The primary cause of death was the hemorrhage wid the secondary 
cause of death was the septicemia. That's what he said. 
* td * * 
THE COURT: I will strike that: 
‘What relation, if any, is the secondary cause of death to the 
primary? 
* * * * * 
THE WITNESS: It was my opinion that the subarachnoid hemorrhage 
might have occurred from a mycotic aneurism. A mycotic aneurism is a 
weakness in the wall of the brain -- of the blood vessel of the brain -- 
* * * * * 
THE WITNESS: A mycotic aneurism is this weakness in a blood 
vessel, of the wall of the blood vessel of the brain caused by bacteria 
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or organisms growing there, and then subsequently rupturing, 
This is what we thought might have happened. 

THE COURT: My question is what is the relationship of the 
secondary cause of death to the primary in this particular case, having 


in mind that you said the primary cause of death was the hemorrhage 


and the secondary cause of death was the septicemia. 
133 THE WITNESS: If this was the cause of the subarachnoid hemorrhage, 
then they would be directly related. 

THE COURT: Well, what is your opinion as to the causalty of 
the subarachnoid hemorrhage? 

THE WITNESS: I'm sorry, I can't tell you whether or not the 
subarachnoid hemorrhage was caused by a mycotic aneurism. 

* * * * * 
BY MR, ROSSNER: 
Q. What relationship did the subarachnoid have to the septicemia? 
THE COURT: We have been over that. It's excluded. 
BY MR. ROSSNER: 

Q. When Mr. Quick died, he also had multiple lung abcesses; is 
that correct, or not? A. Yes. 

Q. And he also had proteus septicemia; is that correct? A, That 
I can't tell you; if we are talking about the infection in the blood, since 
we subsequently had some blood cultures which were reported/as 
negative. 

* * * 
CROSS EXAMINATION 
BY MR. BARSE: 

Q. Doctor, with reference to the subarachnoid hemorrhage, 
actually is it not correct that the etiology or the cause of the subarachnoid 
hemorrhage was completely undetermined? A. That's correct. 

* * * * * 
135 Q. Will you refer to your progress notes of June 5th, Doctor? 
A. June 5th? 

Q. Yes, I think you referred to those in your direct testimony. 

A. Yes. 
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Q. Ibelieve you said in your direct testimony that Mr. Quick 
gave a history of not having had insulin in the week prior to admission. 
A. HI said that, "'m sorry. On the day of admission, but he had had 
his insulin decreased so that he was only taking some 10 to 15 units a 
day in the month or so prior to his admission. 

Q. He started insulin in January of '57, did he not? A, According 
to my history. 

Q. Yes, that's what Iam referring to, your history. A. Yes. 

Q. And if you did say on the direct that he did not have it all 
week, you were mistaken and meant to say on the day of admission he 
had not had insulin? A. That's correct. 

Q. Did you determine anything from the history as to whether 
Mr. Quick had ever had bad blood? Do your notes reveal that phrase? 
A. Yes, they do. 

Q. And what do they reveal with reference to that? A, ALI 
have is that he was treated for bad blood in 1945 with 606. 

* * * * * 

Q. Now, I think you said that Mr. Quick gave you a history that 
he had not been able to pass his urine, or that on admission he was unable 
to pass it. AmI correct in that? A. May I read it? 

"who last night could not put out urine." 

I took this on the 5th, It would have been the night of the 4th. 
The history would be that he could not put out urine the night before, which 
was the reason that he consulted his physician. 

Q. And you did ask the Urology Department there at Mt. Alto 
to do something about his stricture or retention? A. We asked him to 
get us some urine since we had to be sure that he was putting out urine. 

‘When they attempted to insert instruments, apparently they had 
to use filiforms and finally dilated him up by using progressive sizes 
until they could insert a full-size catheter. 

Q. What is a filiform such as was used on this service? A, It's 


along, thin, hard probe-like instrument which comes in various sizes, 


which is used for such a purpose. 
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@. Apparently Mr. Quick had a stricture at the time of his 
admission and could not voluntarily pass urine; is that correct? A. Yes. 
Q. That is why the filiform was used? A. That's correct. 
Q. And it was used to open the urethral canal or break’ the 
stricture so that the urine could pass? A. Yes. 
Q. That is the same thing that he gave you a history of| having 
had done the night before, isn't it, having the stricture broken so the 
urine could pass? A. That's correct. 
* * * * * 
Q. Doctor, you referred to various lab reports: did you say that 
the first reports came back on June 10th of the blood and urine culture? 
A. The official report and chart. 
Now, I have some notes in the chart where we had gone to the 
laboratory to look at the plates because it takes a certain amount of 


time for these organisms to grow in culture media, but we were 
interested, so I do have some notes earlier, but the official report did 


come back as stated. 
Q. As a matter of fact, Doctor, you have two notes, do you not, 
in your records -- the first one on June 7th, that cultures drawn at the 
time of admission were negative? Is that correct? A. Up until that 
time, that's correct. This is two days after they were started. 
Q. And "negative means that there is no bacteria present? 
A. Up until that time. 
* * * * * 
Q. Now, the date of the first report that mentioned proteus was 
what? A. The date on which it was drawn or the date on which it was 
returned? 
Q. Both. A. The date on which it was drawn was 6-5-57 -- 
June 5, "57. 
There were two blood cultures drawn, and they were both reported 
at the same time as positive for proteus, the official date of the report 


being June 12th. 
* 
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Q. Do the lab reports reveal any other organisms of bacteria 
having been found? A. A urine culture done on the 8th, which would be 
the following day, states: 

"Species of coliform and species of proteus isolated culturally." 

Q. What is coliform? A. Coliform is another type of Gram- 
negative rod. It's a bacteria that is present in the bowel in a normal 
person. This, however, was urine culture. 

Q. And any other reports indicate any other species of bacteria? 
A. On June 12th a urine culture was taken and it reported a coagulus 
positive. 

* * x * * 

Q. Can you'tell us what they are? A. Alkaligenes fecalis is 
another one of a type of a Gram-negative rod, falling within another class 
of the other two I have mentioned. 

Coagulus positive staph. aureus is a different class of organism, 
being a Gram-positive organism. 

Q. And these were also found in the blood? A. No, these were 
only found in the urine on the 12th. 

Q. And are those two species of bacteria like the coliform and 
the proteus, found within the normal bowel? A. Normal bowel? 

Q. The bowels of a normal human being -- the intestines, or, 
as you say, bowels or intestines? A. Yes. 


Q. “Yes, they are?” A. Yes, they are. 
* * * * * 


Q. There were additional specimens of blood drawn on June 12th, 


were there not? A. That's correct. 
Q. And they also were cultured for bacteria? A. Yes, they were. 
Q. And the report of those cultures is that no bacteria were 
found; is that correct? A. It says "No bacteria isolated culturally." 
Q. That means no bacteria were found? A. That's correct. 
Q. Would you refer back to your original notes on June the 5th, 
Dr. Maganzini, and tell me did you come to more than one tentative 
diagnosis? A. Yes, I did. 
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Q. ‘Would you tell us what all of them were? A. "1, septicemia, 
secondary to urethral manipulation; question mark intracoccus; question 
mark staph. question mark Gram-negative." 
These were the organisms I thought might have caused this picture 
of shock and septicimia in this man, but since I did not have the reports 
of the culture I could not predict which of these they might be. 
My second diagnosis was septicimic shock, and I was to rule out 


blood loss as a cause of shock from the urethra. 
My third diagnosis was diabetes mellitus, controlled, 
And my fourth diagnosis was chronic and acute pyelonephr itis. 
Q. ‘What is chronic and acute pyelonephritis? A. Pyelonephrits 
is an infection with bacteria of the kidney. 
Acute would mean something that was very recent in time, and 
chronic would mean something that had been going on for a period of 
time. 


Q. Did you later form an opinion that this patient was also 
suffering from cystitis? A. Did I form this opinion? he 

Q. Yes. A. I would say yes. It would be part and parcel of the 
whole business. I can't tell you if I have written it down anywhere. 

Q. ‘What "whole business?" The whole picture? A. Of the 
urinary tract infection. If there is a local urinary tract infection it 
would be almost impossible not for it to include the bladder, which is 
what cystitis is, an infection of the bladder. | 

* * * * * 

Q. Upon what did you base your opinion that he was suffering 
from a chronic pyelonephritis, acute pyelonephritis and cystitis? 

A. This was, again, my first diagnostic impression. I ieee 
history that apparently he had had a stricture, or a narrowing of the 
urethra, for a number of years, that he had had to have it dilated several 
times, and from this alone it was one of my original impressions that he 
probably had suffered some chronic infection in his kidneys. 

As far as the acute pyelonephritis it was my impression that this . 
was so from the fact that I felt he had the local condition, was so acutely 


rom the 
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ill, had high fever and that most likely the kidneys were also involved. 
Q. That there were bacteria present in the kidneys as well as 
in the bladder? A. Yes. 
Q. And in the urethral canal itself? A. Yes. 
Q. Doctor, \I think you answered one of Mr. Rossner's questions 


and said that it was your opinion that probably the proteus that was found 
in the urine cultures and the blood cultures came from the same source. 
Is that correct? A, That's right. 

Q. Is that correct? A. Yes. 

Q. What was the source, in your opinion? A. Most likely, I 
would think, a local source in the lower urinary tract, bladder, prostate, 
urethra, something of that nature. 

Q. Could it have been in the kidney, associated with the pyeloneph- 
ritis? A. Yes. 

Q. Could it have been in the bladder associated with the cystitis? 
A. I don't think that you would ordinarily get a septicemia with a cystitis, 
pure and simple. 

* * * * * 

Q. The source of the proteus in the urine and blood you mentioned 
could have come from three possible areas? A. Most likely. 

Q. The bladder, the kidney, and the prostate; am I right? 

A. And the urethra. 

Q. And the urethra. A. Right. 

Q. So do I conclude from that that it is your opinion that this proteus 
organism and the other organism you have talked about, the coliform, the 
staph. aureus, the alkaligenes, et cetera, were present in either the kidney, 
the bladder, the prostate or the urethra before any manipulation was 
performed? 

* * * * * 

THE WITNESS: If you restrict yourself to the proteus, I could say 

it is possible. The others probably came in later on while in the hospital. 
BY MR, BARSE: 
Q. While in the hospital? A. Yes. 
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Q. They probably came in from the catheter, did they not? 
A. That's correct. This is not at all uncommon. 
Q. So, restricting ourselves to the proteus, then probably in 
your opinion these were present before any manipulation; is that right? 
* * * * * 
THE WITNESS: I can't say that they were. I think that they could 
have been. 
BY MR, BARSE: 
Q. You cannot say that they were not? A. I cannot say that they 
were not. 
* * * * * 
151 Q. Doctor, you testified that in your opinion the proteus could 
have been introduced at the time of the urethral manipulation and it 
most likely was. 


Into what was the proteus introduced, in your opinion; into the 
blood system, is that correct? A. I think most likely introduced into 


the blood at that time. 
* * * * * 
Q. You are not saying, are you, Dr. Maganzini, that it)is your 
opinion that these proteus organisms were introduced into Mr. Quick's 
system by unsterile instruments? A. I am not. 
THE COURT: May I ask this question, then: 
You said, Doctor, that your diagnosis was septicemia, and as I 
recollect your language, "secondary to urethral manipulation." 
THE WITNESS: Right. 
THE COURT: What, specifically, do you mean by that, |\Doctor? 
152 THE WITNESS: By this I mean that the trauma, the injury done to 
a urethra that is narrowed, by the passage of an instrument, makes it 
very susceptible for infection to develop, and it also, by virtue of opening 
up certain blood vessels, allows a place for these organisms to enter the 
blood stream readily. 
THE COURT: You mean, organisms are already in situ)? 
THE WITNESS: Either in situ or introduced. 
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BY MR. BARSE: 
Q. And the trauma, or the opening up of some of the blood vessels, 
is something that normally is incident to or anticipated in connection with 
relieving retention of urine by passing a filiform; is that correct? A. Yes. 


Q. If a patient is bothered with retention and cannot pass his urine, 


due to a urethral stricture, the only way to relieve him is to break or pass 
the stricture to open the urethral canal; is that correct? A. It is the 
simplest and the usual procedure. 

Q. And the same procedure, I think you said, was followed in 
Mt. Alto Hospital on June 5th? A. That's correct. 

* * * * 
REDIRECT EXAMINATION 
BY MR. ROSSNER: 

Q. Can you state an opinion as to whether or not the instrumentation 
created a portal of entry for the pathogenic organisms which caused the 
septicimia? 

MR. BARSE: I object to that as being beyond the issues. 

THE COURT: Well, I understood the Doctor to say with reference 
to the question asked about the secondary manipulation, of the use of an 
instrument, could in the circumstances permit organisms that are already 
present in situ, as I put it, or from the outside, to get in. 

Isn't that right? 

THE WITNESS: That's correct. 

* * * * * 

Q. If an instrument was used that was not sterile, that could be 

the cause of infection; is that correct? A. Yes, it could. 


* * * * 


CLIFTON MASON QUICK 

* * * 

DIRECT EXAMINATION 
BY MR. ROSSNER: 


* * * * 


Q. And are you a medical doctor? A. Yes, Iam 
* * * * 
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THE COURT: As a doctor, looking at him, having in mind your 
general training in medicine, apart from your specialty, how did he 
look to you? 
THE WITNESS: Oh, he looked fine to me; he looked better than 
I had seen him before. 
* * 
BY MR. ROSSNER: 
Q. Now, on June 5th, 1957, did you ever become aware that Mr. 
Quick was ill? A. June the 5th? Is that the day he was admitted to 
the hospital? i 
Q. That's correct. A. Yes, I became aware of his illness. 
Q. And you became aware of this by reason of a conversation . 
with Mrs. Quick; is that right? A. That's right. 
I also became aware of it by virtue of the fact that I went to the 
hospital as soon as he was admitted. 
Q. And did you have any conversation with Dr. Thurston about 
Mr. Quick that day, or evening? A. I did. 
* * * * : * 
Q. What time was it that you had contact with him? A, I can't 
give you the exact time. It was between probably -- probably between 
6 and 9, ‘somewhere in there -- 6 and 8. j 
Q. Did you call him by telephone or did you see him in his 
office? A. I called him by telephone. ; 
. ee * * * 
THE COURT: Now, again, fix the time. When was this, did you 
say, the evening of when? : 
THE WITNESS: The evening of June the 5th, or the same evening 


he was taken to the hospital. 
* * . * *. > * 


THE COURT: Well, he had gone to the hospital in the morning 
of that day? 


THE WITNESS: Yes, that's right. 
* * * 
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Q. What was your conversation with him? 

MR. BARSE: I object. This time is put in the evening between 6 
and 8 p.m., and I submit it is too remote to have any bearing on the issues 
in this case. 

THE COURT: He may answer. 

* * * * * 

THE COURT: What was the conversation you had with him? 

THE WITNESS: Well, I asked Dr. Thurston if he had heard that 
my uncle was severely sick and had to be taken to the hospital, and he 
said he hadn't heard, and I told him he was, and that the doctors had said 
they didn't expect him to live, and I did ask him -- I did tell him, rather -- 
that my aunt had said she tried to get him and I was a little perturbed 
that he didn't give her some response, and he told me that he hadn't been 
feeling well lately, he had been a little sick. 

And, as I remember, there wasn't very much said after that. 

Oh, he did say that he would go out to see him, and I made the state- 
ment that I didn't know whether it would help or not. So, that was about 
the extent of the conversation. 


* * * * 


CROSS EXAMINATION 
* * * * 
BY MR, BARSE: 
Q. Any question in your mind, Dr. Quick, that it was the evening 
of June 5th that you called Dr. Thurston and talked to him on the phone? 
A. No, sir, no question. 


* * * * 


MRS. CREOLA QUICK 


* * * 


CROSS EXAMINATION (Resumed) 
5 * * * 
BY MR. BARSE: 
Q. How long had your husband been going to Dr. Thurston? A. Oh, 
I would say approximately about seven years before he died. I think he 
started going there about 1950. 
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Q. You knew that one of his conditions was diabetes, didn't you? 
A. Yes, I knew that. 
Q. And Dr. Thurston had given you a diet for your husband, 
hadn't he? A. Yes. 
Q. In 1957, did your husband take insulin? A. Yes. 
@. He didn't start taking it before 1957, did he? A. No. I 
didn't know him to be taking any insulin until he came home. He wasn't 
taking any insulin before. 
Q. Until he came home from Lorton? A. That's right. That's 


- when I knew he was taking insulin. 
: * * * 


BY MR. BARSE: 

Q. When you talked to Mrs. Thurston on the telephone jon the 
morning of June the 5th of 1957, did she tell you that her husband was 
i? A. No. 
Q. When you talked to Dr. Thurston did he tell you that he was ill? 


A. No. 
Q. Did he offer to send another doctor over to the house? A. No, 
he did not. | 
Q. Did he suggest that you take Mr. Quick to the hospital? A. No, 
he did not suggest the hospital. 
Q. The only thing he suggested was that you should usé some 
antibiotic? A. That's when I told him his condition, he told me that he 
thought he would be all right, that he just needed one of the antibiotics 
and he would send it out, and he asked me could he speak to my sister, he 
wanted her to administer it for him, and I said "Just a minute," and I 
put her on the telephone. 
Q. Your sister is a registered nurse, isn't she? A. That's right. 
Q. And he did talk to her? A. Yes, he did. 
Q. Was Mr. Quick ever given any of the antibiotics that were sent 
out? A. No, he wasn't. | 
Q. Did anyone tell you not to give them tohim? A. Yes. Dr. Quick 
suggested that we just -- we called him again and he was getting so short 
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of breath and so sick, he said, ''You better get him out to a hospital. 


Don't give him anything. 
* * * * * 


HAZEL TURNER LINCOLN 
* 


* 


DIRECT EXAMINATION 


BY MR. ROSSNER: 
* 


* 


* * * 


*x 


Q. And what are your duties at Walter Reed? A. Those of a 


registered nurse. 


* * a * * 


Q. Now, what was his general health condition June the 4th, 
1957? A. Good. 


* 


* * * * 


Q. What was next -- after you retired, what was the next occasion 
for your getting up, and what time was it? A. It was early morning. She 
189 woke me up. It was around 4:00 or 4:30 in the morning. 

Q. And what did you see as far as Mr. Quick was concerned; what 
did you observe as to his condition? A. She told me he was ill or had 
been ill, and I got up to see about him, and when I came out of the room he 
was in the bathroom and the door was a little ajar, and that is when I saw 
the blood on the floor, and he was standing there. She was holding him. 

Q. What other conditions did you observe? A. I helped to get 
him back in bed, and he was having chills. 

Q. Did your sister do anything at that time? A. I suggested to 
her that she get some ice and put an ice bag on to try to check the bleeding, 
which she did. 

Q. Did she make acall? A. Not at that time. 

Q. Then what happened? A. And I went back to bed. He seemed . 
apparently comfortable so I went back to bed and she came in my room with 
me, and we had been in bed about a half an hour or 45 minutes, I suppose, 
and I heard him call and we both got up and went back to see about him and 


he was having hard chills. 
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Q. Did she make any call at that time? A. Yes. 

Q. And do you know who she called? A. In fact, I Suggested 
to her that she contact the doctor. 

Q. And did she call the doctor, do you know? A, She called. 
She made a telephone call and when she finished she told me she had 
talked to the doctor's wife. 

Q. And what was his condition then? A, He was very sick, He 


was still having chills, and I took his temperature at that time! 
Q. And what was his temperature? A. It was about 103.4 or 


103. 6. 

Q. Then what happened? A. After I took his temperature, she 
called, and after she came back I asked her what the doctor -- what the 
wife said, and she said -- 

* * * * * 

THE WITNESS: And she told me that she talked with the doctor's 
wife and told her that she couldn't awaken him until nine o'clock, because 
he was tired. 

* * * * * 

Q. Did she call Dr. Thurston again? A. Yes, she called him 
again, but it was around 5:30 or 6 o'clock. 

Q. And what were the results of that call? A. Well, she told me 
that she talked to the wife again and she said that she couldn't wake him up 
because he was tired and he needed his rest, and for her to call back 
at 9 o'clock and he would be up. 

Q. And did you continue to assist your sister-in-law with Mr. 
Quick after that? A. Yes, I went back in. I was in and out of the room. 

Q. Did she eventually call Dr. Thurston again? A. Yes, she 
called back again. 

Q. What time was that? A. Around nine. 

Q. And do you know who she spoke to? A. Yes, she told me -- 
she was talking on the phone, and then she said, "Well, the doctor wants 
to speak to you.” 

Q. And did you speak to the doctor? A. Yes, I did. 
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Q. And what did he say to you and what did you say to him? 
* * * * * 

A. I told him about the chills and how ill he had been all night, 
and I told him also about the bleeding. 

And I told him that I had put ice on him. 

Q. Did you relate to him the temperature that you had taken? 

A. Yes. 

Q. And what did he say? A. He asked me if I had a needle and 
syringe at home, and I told him yes. Of course, before that I told him 
that I was a nurse. And he said, Well, he was going to send some medi- 
cine out and asked me if I would give it to him. 

Q. Did he tell you that he was -- did he have any conversation 

with you as to whether or not he was able to come out? A. Iasked 
him if he could come out. 

Q. And what did he say? A. And he told me no, he couldn't, but 
he would send some medicine. 

Q. Did he make any suggestion pertaining to a doctor or hospital 
to you? A. No. 

x * a * * 

Q. Did Dr.’ Thurston tell you how many units of medicine to give 
Mr. Quick? A, No. 

Q. Did he give you any specific instructions on how to administer 


that medicine that was being sent out? A. Intramuscularly. 
* * * * bd 


Q. Did he tell you how many units to use? A. No. 
* * * * * 
CROSS EXAMINATION 
BY MR. BARSE: 
Q. Mrs. Lincoln, when Dr. Thurston told you he could not come 
out but could send a prescription, did he tell you why he could not come? 
A. No. 
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Q. Did you ask him why he couldn't come? A. No. 
Q. You felt that your brother-in-law's condition was pretty 
serious, didn’t you? A. Yes. 
Q. Even then you didn’t ask him why he couldn't come out? 
A. No. 
Did you ask him to send another doctor? A. No. 
Did he volunteer to? A. No. 
Did you ask him to send your brother-in-law to the hospital? 
No. 
* * * * * 
Q. The only thing he did was said, "I will send some antibiotic;" 
is that correct? A. Yes. 
Q. And he told you to administer it; is that correct? A. He asked 
me if I would. 
Q. And did he tell you to administer it intramuscularly? A. Yes. 
Q. But he didn't tell you how much to administer? A. | No. 
Q. Did you ask him how much? A. No. 
Q. Well, how were you going to administer this when you said 


you would do it, when you didn't know how much to put in? A. | I know 


the initial dose of penicillin. 
Q. Oh, what is the initial dose of penicillin? A. Usudlly 600, 000 
units. 
Q. And to your knowledge did Dr. Thurston know whether you knew 
that that was an initial dose under normal circumstances? A.| Being a 
doctor and working with nurses, I'm sure he knew that I should 
know. 
Q. And that is the amount that you planned to administer to 
Lawrence Quick? A. If Ihad given it, yes, sir. 
I said, that you planned to administer? A. Yes. 
And you were going to use a hypodermic syringe for that? 


Whose syringe was it? A. Mine. 
Your brother-in-law also had a syringe, didn't he? A. Yes. 
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Q. What did he use that for? A. He had an insulin syringe. 
Q. And he used it on himself every day? A. Yes. 
Q. Can you remember whether he used it on June 4th? A. No. 


* * * * * 


Q. Who sterilized that syringe? A. He did it himself. 
* * * * * 


(Thereupon the death certifi- 
cate, marked for identifica- 
tion Plaintiff's Exhibit No. 

2, was received in evidence. ) 


THE COURT: In other words, members of the jury, the decedent 
died on the 16th day of June, 1957. 

They make this print so small you won't even see it with a magnify- 
ing glass but in any event, the cause of death, that is the primary cause 
of death, was subarachnoid hemorrhage, and, two, chronic pyelonephritis -- 

Beg your pardon -- strike that out. 

The cause of death: 

Primary cause of death was multiple lung abcesses, and the 
secondary cause of death was proteus septicemia. 

And the others mentioned are pathological conditions present but 
not listed as the cause of death. 


* * * * a 


MR. ROSSNER: Would you indulge me to say that Part 1 says, 


"Death caused by" and then immediate causes (a) multiple lung abcesses, 


and "due to (b) proteus septicemia," 

That is what it says on there, 

THE COURT: Now let me see it, 

It is just a difference in terminology. 

Multiple lung abcesses (a), septicemia (b). 

Primary cause of death: Lung abcesses. 

Secondary cause of death: Septicemia. 

MR, ROSSNER: Thank you. 

MR. BARSE: There should be added in the reading at this time the 
period stated in the death certificate as between onset and death. 
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THE COURT: 15 days, I think it says. 
MR. BARSE: 15 days, that's correct. 
THE COURT: 15 days each. 
* * * * 
DR. ROGER G. THURSTON 
* * * 
DIRECT EXAMINATION 


BY MR. ROSSNER: 
* * * * * 


Q. And your regular hours at this office on June the 4th, 1957, 
were what? A. 12to2p.m., and6 p.m. to 8 p.m. 
* * * * * | 

Q. On June the 4th of 1957 you had a separate phone for 1900 
Benning Road, Northeast, and a separate phone at your Michigan Avenue 


address; is that correct? A. Yes. 
* * * * * 


Q. Would you agree that your privileges at Freedmen's Hospital 


were limited to medicine with supervision and normal obstetrics, full 
privileges? A. Yes. 
MR. BARSE: I object. 
THE COURT: First of all, let's find out where the Doctor graduated 
from, the type of internship he had, and the type of medicine he practices. 
Can you answer those questions, please? 
You graduated from what medical school? 
THE WITNESS: I graduated from Howard University, College of 
Medicine, in 1939. 
THE COURT: And then what sort of an internship did you take 
after that -- the usual rotating internship? 
THE WITNESS: I took one year's rotating internship and then two 
years surgical residency. 
THE COURT: Now, for the benefit of the jury, "rotating internship" 
means you took everything in the hospital? 
THE WITNES:. Yes. 
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THE COURT: In all the branches of general medicine? 

THE WITNESS: Yes, sir, that's correct. 

THE COURT: Then what did you do after that, did you say, two 
years what? 

THE WITNESS:: Took a two-year surgical residency -- correction -- 
a mixed residency at the Parkside Hospital in Detroit, Michigan. 

THE COURT: That is general surgery? 

THE WITNESS: That's general surgery, yes, sir. 

THE COURT: What did you do after that? 

THE WITNESS: I did a full year term with the United States armed 
forces. 

THE COURT: That is general medicine? 

THE WITNESS: Yes, sir. 

THE COURT: What did you do after that? 

THE WITNESS: Entered into the general practice of medicine 
following my discharge from the United States service, in 1946. 

THE COURT: That is in the District of Columbia? 

THE WITNESS: Yes. 

THE COURT: Regularly licensed? 

THE WITNESS: Yes, sir. 

THE COURT: Engaged to practice in the District of Columbia? 

THE WITNESS: Yes, sir. 

BY MR. ROSSNER: 

Q. Would you agree that your privileges at Freedmen's Hospital 
were limited to medicine with supervision and normal obstetrics full 
privileges? 

MR. BARSE: I object, immaterial and irrelevant. 

THE COURT: The objection is sustained. It is not limited to 
Freedman's Hospital at all. 

* * 
BY MR. ROSSNER: 
Q. Now, do you specialize in any field of medicine? A. No, sir. 


Q. What are your qualifications and training to treat a patient with 
the use of a sound or filiform and follower? 
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MR. BARSE: I object. 
THE COURT: I will exclude that. He is engaged in the general 
practice of medicine. He is not a urologist or specialist in any field. 


* * * * * 


BY MR. ROSSNER: 
* * * * * 
Q. Did you use any other instrument on June 4, 1957, |beside a 
filiform and a follower? A. I did not use any other instrument as such. 
I used accessory equipment, but they were not instruments. 
Q. Well, I am talking specifically about the urethra, that which 
was introduced into the urethra. Did you use any sounds of any kind? 
A. No. 
* * * * * 
THE COURT: The question is, had you treated him previously 
by the introduction of a sound through his urethral tract? 
THE WITNESS: Previous occasions, years before, yes, sir. 
BY MR. ROSSNER: 
Q. Then the treatment on June 4, 1957, wasn't the same as it 
had been previously; is that correct? A. That's not entirely correct. 


Q. Now, I have issued a subpoena upon you to bring with you 


your record book showing whether or not you had any appointments and 
business on June 5 of 1957. 
Have you brought that book? A. Yes, I have it. 
Q. All right, sir. 
Now, that book, does that show whether or not you were in your 
office that date, June the 5th, 1957? A. Yes, it does. 
* * * * * 
216 Q. Now, for the 24-hour period that constituted June the 5th of 
1957, did you at any time go to your office? A. On June 5th of 1957? 
I do not recall. 
THE COURT: You may use your -- is that your book? 
THE WITNESS: Yes, sir. 
THE COURT: You may use that to refresh your recollection, 
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BY MR. ROSSNER: 
Q. Your answer to the question is, you do not recall whether or 


not you went to your office on June 5, 1957? A. Ido not recall, and my 


book indicates that I did not work that particular day. 
ae * * * * 

Q. Did you at any time on June 5th of 1957 go to your office? 

A. The answer is no. 
a * * * * 

218 Q. * * * Can you state what your activities were for the entire 
day of June 5th, 1957? A. I spent that day home in bed, ill. 

Q. Now, from, say 12 to one, midnight, of June 5th of 1957, up 
until 10 o'clock in the morning, was there any occasion for your illness 
to cause you to speak to your wife about your condition? A. Yes. 

Q. And what was the first time that you spoke to your wife about 
your condition? 

* * * 

A. Somewhere up around 7 a.m. 

Q. Had your wife told you at that time about receiving a phone 
call from Mrs. Quick? A. No. 

* *~ b * * 

219 Q. In so far as the health of Mr. Quick was concerned on the day 
that you treated him, June 4, 1957, his only complaint at that time was 
retention of urine; is that correct? A. That's correct. 

Q. Now, you examined him as far as his heart was concerned, 
his blood pressure and his temperature, and in each instance they were 
normal, Isn't that correct? A. That's correct. 

Q. And after you completed your examination, you ascertained 
that the only thing abnormal about him was sugar in the urine and that 
he had a urethral discharge. Is that correct? A. Not entirely correct, 
sir. 

Q. Allright, sir; would you correct me? A. I could not determine 


presence of sugar in the urine until I had secured it from the bladder. 
* * * * * 
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Q. Now, what time did you first see him on June 4th, of 1957? 
A. Isaw him approximately noontime, or between 12 noon and one, on 
June 4th, 1957, as I entered my office. 

Q. And what happened them? A. I was outside getting ready to 
admit my self into my office when he approached me from the sidewalk and 
said, "Dr. Thurston, I would like to see you, but there are too many people 
in there for me to wait at this time, so I will come back later." 

Q. What time did you tell him to come back? A. I didn't tell him 
to come back at that time. 

As I recall, he said to come back later, or I could have suggested, 
"come back that evening, '"' but I do not recall. 

Q. What time did he come back to your office? A. He returned 
again somewhere around 7 p.m. 

Q. And what time did you finally see him? A. Some time between 
10 and 10:45 or 10 and 11. 

Q. Did anyone assist you in your office that evening? A. No. 

Q. Then when you treated Mr. Quick you treated -- it is only you 
and Mr. Quick that would have known about the treatment you performed; 
is that correct? A. That's correct. 

Q. Now, certain instruments were necessary to perform the procedure 
that you performed: 

When did you first start sterilizing your instruments, if!you did? 
A. At noontime. 

‘Well, I checked my sterilization at noontime, because he had 


intimated that he was having trouble passing his urine. 


Well, he not only intimated, he told me that he couldn't pass his 


urine. 
Q. Now, from 7 o'clock to 10 o'clock, I assume that you were busy 
with other patients; is that correct? A. That's correct. 


* * * * * 


Q. What was the state of your health on June 4, 1957? 
* * * * * 


A. It was fair. 
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THE COURT: Just a minute. 

MR. ROSSNER: Your Honor, I submit that is absolutely material. 

THE COURT: No. His health on Juné 4th isn't material at all. 
His health on the evening of June 4th we are concerned with. 

BY MR. ROSSNER: 

Q. Now, when you saw Mr. Quick at about 10 o'clock, did he give 
you a history of not being able to pass urine? A. Yes, he did. 

Q. And what else did he say? A. He told me that he had been to 
the hospital the previous day for the same thing but -- . 

Q. What hospital did he tell you he had been to? A. I do not 
remember vividly, but I think it was D. C. General Hospital, or -- 

* * * * * 

Q. What time did you see Mr. Quick to start your procedure, 
including the time you took for the history, what time was it? A. Ido 
not remember vividly, but it was between 10 and 11 p.m., sir. 

Q. And how long did he stay with you? A. Ido not remember exactly 
how many minutes he was in there with me. 

Q. What time did he leave? A. I did not look at the clock to see 


what time he left, so I cannot say definitely. 
‘Was it before midnight? A. Yes, it was. 
‘Was it before 11 o'clock? A. I cannot be certain about 11 p.m. 
11:30? A. Yes, it was before 11:30. 
I assume you used a filiform; is that correct? A. That's 


correct. 

Q. And follower? A. That's correct. 

Q. Now, how much urine did you withdraw? A. Approximately 
four ounces -- could have been a little bit more. 

Q. Would you agree that a diabetic person is more susceptible to 
infection than a person without diabetes? 

MR. BARSE: I object. I don't see the relevancy or materiality 
of that either. 


THE COURT: I don't see it either. I don't see: how relevant it is. 
* * * * * 
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THE COURT: That's the ruling; irrelevant. 
BY MR. ROSSNER: 

Q. ‘You found pus cells in the urine of Mr. Quick that evening; 
is that correct? A. Yes, sir. 

Q. Now, did these pus cells indicate infection? A. The|presence 
of pus cells were expected because he did have thus urinary retention. 

Q. Didn't that indicate the presence of infection? A. Well, the 
presence of pus cells do indicate infection. 

* * * 
BY MR. ROSSNER: 

Q. Isn't it a fact that a person who has had diabetes and pus in 
the urine such as you found in Mr. Quick on June 4th would perhaps be 
more susceptible to infection than a normal, healthy person? 

MR. BARSE: If your Honor please, Mr. Rossner is asking questions 
of Dr. Thurston in the nature of those calling for expert testimony and 
opinion, which he has no right to do when he calls the defendant as an 


ee 


adverse witness. 
He cannot use him in any way except for factual evidence, He has 
no right to call him and ask him expert hypothetical questions. 
* * * * * 
THE COURT: Well, there is nothing to be heard about because 
the objection is well taken. He is not an expert in that field. Heisa 
doctor of general medicine. He is not a urologist. 
* * * * 
BY MR. ROSSNER: 
Q. Why did you feel it was necessary to administer an antibiotic 
to Mr. Quick on June 4th of '57? 
* * * * * 
THE WITNESS: I gave him the antibiotic to prevent any,| and to 
treat or correct or cure any infection that could have been present. 
* * * * * 
BY MR. ROSSNER: 
Q. You used a filiform and a follower; is that correct? | A. That's 


correct. 
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Q. And that penetrated the urethra, is that correct? It was 
inserted into the urethra of Mr. Quick? A. Inserted into the urethra, 
yes, but it didn’t penetrate. 
Q. How about a bulb? Did you use a bulb syringe? A. Iuseda 
bulb syringe. 
Q. Was anyone present in the room with you at the time you treated 
him with these items? A. No. 
Q. Does your wife ever assist you in your office? A. No. 
Q. Isn't it a fact that she does receive professional calls for you 
at home? A. Yes, she does. 
Q. And she:does this with your full knowledge and consent? A. Yes. 
Q. And isn't it a fact she is to keep you advised of them? A. As 
a wife, yes. 
Q. And this; agreement and arrangement has your full approval 
and authority; is that correct? A. Yes. 
Q. What was Mr. Quick's condition when he left your office? 
A. His condition appeared to be satisfactory. 
Q. Had you had any trouble in performing any of the procedures? 
A, None at all. 
* * 
BY MR. ROSSNER: 
Q. * * * You say you had contact with your wife between 7 and 
7:30 a.m. on the morning of June 5, 1957; is that correct? A. Yes, I 
did, 
Q. At what time did she first tell you about Lawrence Quick, about 
Mrs. Quick having called? A. Some time between 9 a.m. and 10 p.m. 
Q. 9 and what, sir? A. 9a.m. and10a.m. 
Q. Did you go directly home from your office after leaving Mr. 
Quick on the evening of June 4, 1957? 
bd * * 
A. No, I did not. 
Q. Where did you go? A. I made a house call. 
Q. And then where did you go? A. I went home. 
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Q. What time did you arrive home? A. I don't remember exactly 

what time I arrived at home. 

Q. Was it one o'clock in the morning? A. Idon't remember the 

time. 
Q. Was it 2 o'clock in the morning? A. I don't remember exactly. 

Q. Was it 3 o'clock in the morning of June 5, 1957, when you arrived 

home? A. It was before 3 a.m., but I don't now remember. 


* * * * * 


Q. Were you feeling all right when you arrived home? A. Not 


particularly. I was a little painful. 
Q. Did you tell you wife anything about your condition at that 


time? 
* * * * * 
A. She was asleep when I arrived home. 
Q. Did you have occasion to tell her anything about your condition 
between the time you arrived home and 7 o'clock in the morning? A. Yes. 
Q. What time was that? A. I don't remember what time. I didn't 
look at the clock. But I awakened during the night and I told her I was 
having considerable pain. 
Q. Did you wife ever tell you the number of times that Mrs. Quick 
had called? 
* * * 
A. She told me she called me once. 
Q. And this was between 9 and 10; is that correct? A.| That 
was between 9 a.m. and 10 a.m. 
Q. Did you call Mrs. Quick back, or not? A. No, I did not. 
* * * * * 
Q. Did you ever speak to Mrs. Quick? A. Yes, I did. 
Q. And about what time was that? A. I would estimate the time 
as being around 10 a.m. 
Q. You stated in your deposition that Dr. Cromwell was the doctor 
who you were referring patients to. Is that correct? A, That is not 
totally correct. 
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Q. What is Dr. Cromwell's full name? A. The name was not 
Dr. Cromwell. That is an inaccuracy. I said Cornwell. 
* * * * * 
Q. Did you tell Mrs. Quick what phone number this doctor could 
be reached on? A. She didn't ask. 
Q. The question was, did you tell her? A. Answering the 
question directly, no. 
* * 
BY MR. ROSSNER: 
Q. What hospital did you suggest she take her husband to, if 
any? A. Iprobably suggested Freedmen's Hospital. 
Q. You suggested that he would be admitted there as your patient? 
A. No. 
Q. Doctor, you were told that Mr. Quick had chills; is that 
correct? A. That's correct. 
Q. You were told that he had a rising temperature? A. Yes. 
Q. That he had a temperature of 103.6? A. Yes. 
Q. And you were told that he was passing blood in his urine; is 
that correct? A. Yes. 
Q. Doctor, you have previously identified in your deposition that 


Plaintiff's Exhibit'6 in evidence is the items that were prescribed by you; 
is that correct? A. Yes. 


Q. Did you tell Hazel Lincoln the doseage that was to be given? 
A. As TI recall, I did. 

Q. What was your diagnosis of Mr. Quick's condition at the time 
when you issued this medicine for him? 

* * * * * 

THE WITNESS: I did not make an absolute diagnosis over the 
telephone. 

THE COURT: When you say you did not make an absolute diagnosis, 
is there another kind of diagnosis that you made? 

THE WITNESS: I could register a clinical impression over the 
phone. 

THE COURT: What was that? 
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THE WITNESS: A fever of undetermined origin. 

* * * * * 
240 MR. ROSSNER: My question now, Your Honor is that, isn't 
this indicative of an infectious condition? 

THE COURT: What? 

MR. ROSSNER: The fever, sir. 

THE WITNESS: You will have chills and fever in the presence of 
the infection. 

* * * * 
CROSS EXAMINATION 
BY MR, BARSE: 

Q. Dr. Thurston, do you know approximately what time the first 
phone call was made by Mrs. Quick, that Mrs. Thurston took?! A. Your 
question is, did I know what time? 

Q. Yes; do you know? Did your wife tell you what time she 
received the first phone call? A. She told me some time between the 
hour of 9 a.m. and 10 a.m, that Mrs. Quick had called. She didn't tell 
me exactly what time. 

Q. And when Mrs. Quick called again, you spoke to her; is that 
correct? A, That's correct. 

Q. Did you offer to send another doctor out to the Quick house? 
A. Yes, I did. 

Q. And did you explain to Mrs. Quick why you made that suggestion, 
or offer? A, Yes, I did. 

Q. What did you tell her? A. Itold Mrs. Quick that I was ill and 
that when I am ill I refer my house calls to Dr. Cornwell. 

Q. And what did she do regarding your suggestion? A.| She 
declined my sending him. 

Q. And did you suggest that he go to the hospital? A. That was 
my next suggestion. I advised her that if he was ill, as she said he was, 
I suggested that she carry him to the hospital. 

Q. What did she say as to that? A. She declined that. | She said 


she wouldrather stay home for a while and see how he would get along. 


244 
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Q. And what did you tell her then? A. She further stated that her 
sister was there, who was a registered nurse, and was there anything that 
she could do, and I said the only possible thing that I could suggest that she 
could do was administer to Mr. Quick some penicillin, which I could send 
out. 

Q. And did you agree to send it? A. Yes, I did. 

Q. And did you call the Prescription Shop and order penicillin 
and benedryl? A. Yes, I did. 

Q. Why was the benedryl ordered? A. Benedryl was ordered to 
be given along with the penicillin to forestall or prevent any possible peni- 
cillin reaction. 

Q. What was your condition that morning, Dr. Thurston, as to 
your health? A. Well, I was ill and suffering a good deal of pain in my 
neck, arm and shoulder, and wasn't able to raise myself from the bed. 

Q. Did you do anything with reference to your practice for that 
day of June 5th? A. Well, I have an answering service, and I called them 

in -- I called in to them and told them that I would not be in today 
and to refer my calls to either Dr. Cornwell or Dr. Stanley, any house 
calls. 

Q. Is that P. L. & B. Telephone Answering Exchange? A. That's 
correct. 

* * * * * 
Q. Were you seen by a doctor yourself that day? A. Yes, I was. 
Q. By whom? A. Dr. John Rout. 

* * * * * 

Q. And how did he happen to come by to see you? A. Well, my 
wife told me that she had called him and asked him to stop by the house 
and take a look at me on his way to the hospital. 

Q. And did he stop by? A. Yes, he did. 

Q. What did he do, and what did you do? A. Well, he asked me 
what was the trouble and I told him I was having considerable pain in my 


neck, back and arm, and he had some tablets with him in his bag and he 


told me to take one, for relief, and advised me to look into this condition 
of mine further. He suggested that I get an X-ray of my neck. 
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Q. Had you had a similar condition or attack before? A. 


Q. On more than one occasion? A. Yes. 

Q. How many times? A. Innumerable occasions, I couldn't say 
exactly how much because I first became symptomatic as far as this 
condition was concerned as far back as 1953, and I had been having frequent 
or relatively frequent attacks between '53 and "57. 

THE COURT: Has this condition been diagnosed? 

THE WITNESS: Yes. 

THE COURT: What is the diagnosis? 

THE WITNESS: Chronic osteoarthritis of my cervical sp 

* * * * * 

Q. Did you remain in bed on June 5th? A. Yes, I did. 

Q. Did you go to your office at all? A. No, sir. 

Q. Did you receive a phone call from Dr. C. Mason Quick on 
June the 5th, any time, day or night? A. I received a phone call from 
Dr. C. Mason Quick some time after Mr. Quick had been confined to the 
hospital. I do not remember the exact day, but as I recall, I don't think 
that it was that particular day, the day of his hospitalization. It was 
probably the second or third day. I can't be certain; and I received the 
call at home. 

Q. You did not receive a call from him at your office at any time? 
A. No. 

Q. Going back to the previous day, June 4th, in the evening, when 
Lawrence Quick came in to see you, tell us what his complaint was to 


you, and what you did? 
* * * * * 


THE WITNESS: Well, his complaint, again -- well, he had alerted 
me as far as the complaint was earlier in the day, about his inability to 
pass his urine, and I had seen Mr. Quick on previous occasions, so I 
went ahead and prepared him for the relief of his complaint, or relief 
of his particular disability. 

BY MR. BARSE; 

Q. You asked him while he was in your office that night| to void 
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a specimen for you, did you not? A. Yes, I did. 
Q. Was he able todo so? A. He was unable to void, 
Q. Did you make a physical examination of him? A. Yes, I did. 
Q. Did you find anything objectively, such as tenderness around 
the bladder or distension to indicate that he actually had a stricture and 
a condition of urinary retention? 


* * Bd * * 


A, AsTI recall, there was some degree of tenderness in the bladder 


Q. Now, after making your examination, you determined to obtain 
the specimen by using certain instruments; is that correct? A. Yes, sir. 

Q. And what instruments did you plan to use? A. A filiform and 
follower. 


* * * * 


Q. Did you cleanse and sterilize the pubic area? 
bd * * * * 

THE WITNESS: Yes, I conducted an initial cleansing and steriliza- 
tion of the area that was to be used as far as the relief of him was 
concerned. 

BY MR. BARSE: 
Q. What did you use to sterilize that area? A. Green soap and 


water, and an antiseptic called Severin Solution. 


Q. The instruments that you used, filiform and follower, were they 
sterile? A. Yes, sir, they were. 

Q. You had sterilized those yourself? A. Yes, sir. 

Q. Did you put anything on the filiform and follower before inserting 
it into the urethra? | A. Yes, I used a sterile lubricating jelly. 

Q. K. Y. jelly? A. K. Y. jelly, yes. 

Q. Did you use your bare hands or did you put on gloves? A. I 
used sterilized gloves. 

Q. When you inserted the filiform and follower, I believe you said 


you had no difficulty or trouble at all; is that correct? A. That's correct. 
* * * * * 
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Q. After you obtained the four ounces of urine, did you do anything 
else to Mr. Quick? A. Yes, I did. 
Q. What else? A. Well, I instilled a solution of 10 per cent Argyrol 
into the urethra. 
Q. How did you do that? A. With a bulb syringe. 
Q. And had that bulb syringe been sterilized? A. Yes,jsir. 
Q. By whom? A. Well, the bulb syringe stays in the container 
of Argyrol solution and is sterile all the time. 
Q. Did you apply any dressing or pad after you finished this? 
A. Yes. 
Q. What? A. I applied a sterilized 3 by 3 gauze pad to the opening 
of the urethra as routine procedure. 
Q. Doctor, Mr. Quick had been under your care off and on for 
some time, had he not? A. Yes, he had, 
Q. Would you say that as of June the 4th of 1957 Mr. Quick was in 
good health? A. I would not say that he was in good health. 
Q. At that time you had treated him for a chronic urethral stricture, 
had you not, in the past? A. Yes, sir. 
Q. And did he also, to your knowledge, have pyelonephritis, 
prostatitis and cystitis? A. Well, all of that was suspected after I 
obtained this specimen of urine from him with the filiform and follower, 
and I observed these numerous pus cells in the urine. 
Q. And you knew he had diabetes myelitis? A. Yes. 
Q. Had you ever ordered insulin for him? A. No, I had not. 
I recall having spoken to him on previous occasions about insulin, but 
he demurred and preferred to maintain himself on a diet, which was 
satisfactory. 
* * * * 
REDIRECT EXAMINATION 
BY MR, ROSSNER: 


7* * * bad * 


Q. Was his condition such that he was more susceptible to infection 


by reason of the conditions that you have said that you suspected he had? 
A. ‘Well, when I obtained the urine and saw the pus cells, that indicated 
the presence of infectio 
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Q. Then his condition was such that he was more susceptible to 
infection than the normal healthy being; is that correct? A. Well, again 
I state, that when I obtained the urine and saw all the numerous pus cells, 


it indicated the existing presence of an infection, an infection that he had 
already. It didn't make him susceptible, it was there, as indicated by 
the pus cells. 
* * 
BY MR. ROSSNER: 
Q. With the conditions which you have stated this man, Mr. 
Lawrence Quick, had, isn't it a fact that he required close attention 


and supervision from his doctor, particularly after a filiform and a follower 
were used? 
* * * a * 
THE WITNESS: He was to get that attention. He had been given 
advice to return to me the following day. 
* bd * * * 
MR. BARSE: I overlooked asking him one question, if I may ask 
it now, Your Honor. 
RECROSS EXAMINATION 
BY MR. BARSE: 
Q. Dr. Thurston, when you finished the procedure that evening 
that you prescribed on Mr. Quick, did you make an injection of antibiotic? 
A. Yes, I did. 
Q. What was it? A. 600,000 units of penicillin. 


* * * * * 


258 MR. ROSSNER: That concludes our case in chief, Your Honor. 
*x * ca * * 
259 MR, BARSE: We have a motion for a directed verdict for the 
defendant. 
* * * * * 
THE COURT: I am going to grant the motion of the defendant. 
Bring the jury in. 
* * 
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THE COURT: Members of the jury, in this case the Court has 
just granted a motion of the defense for a directed verdict, and so, there- 
fore, in the circumstances, you are instructed that your. verdict/in this 
case, by order of the Court, is for the defendant, and that is your verdict, 

SO Say you all. 

(Nods of assent:) 
THE COURT: Be seated: 
Now, members of the jury, I think I owe it to you, by virtue of 

your being here two days and a half, to tell you just exactly why I have done 

what I have done: 
There is an obligation upon the Court -- as a matter of fact, it is 

a well-established rule -- that the Court should direct a verdict |where the 

evidence is without dispute or is conflicting, but of such conclusive 

character that if a verdict was returned for one party of the other, that 

is, whether for the plaintiff or the defendant, the exercise of sound judicial 

discretion would require that it be set aside. 
And in acting in that fashion, the Court takes all of the evidence 

submitted by the party and regards it as true, and every inference which 

can be fairly drawn from such evidence in favor of the party, and acts 

accordingly. 
Now, this suit was brought under what we call the death statute. 

The history of the death statute goes a long way back, certainly over a 
hundred years, back into England, called Lord Campbell's Act. 
Originally if a person died through the alleged negligence of another, 

any right of action died with the person, and so this legislation in England 

grew out of the fact that with industrial revolution, men, with injuries in 
factories and mines, left children after them without any means of support, 
were the objects of unorganized charity, charity of their neighbors. 

So, the British Parliament passed Lord Campbell's Act; Lord 

Campbell's Act, because he was the man who sponsored the legislation. 

So, in every state in the American Union, similar legislation has 


been passed, and we call them usually by the generic name, the so-called 
"death statutes." 
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That means, of course, that the person who was bringing the suit 
by virtue of the death of an individual, in this case, the Administratrix 
and wife of the decedent Quick, must allege negligence, and not only allege 
it but must prove it by the preponderance of the evidence, and must also 
show that the negligence in question, if proved, was the proximate cause 
of the injury claimed. 

In this case the injury claimed was the death of the decedent by 
virtue of the negligence of the defendant. 

Now, what did she allege? 

You have heard me mention this business of pretrial. We have an 
official here of the Court that when a case is filed under the new system, 
and the answer comes in by way of defense, and all of the in-between 
matters, so to speak, are out of the way, depositions have been taken, 
interrogatories taken, and answered, the case goes before this official 
and then the issues are delineated, the thing is boiled down to its common 
elements, to the essential constituent parts, and so here is what the plain- 
tiff said at the pre-trial: 

Negligence: 

"Failed to ascertain by use of accepted tests or examinations whether 
the decedent was in a condition to undergo safely the treatment or procedure 
used by the defendant before proceeding with the same, in that he failed 
to ascertain by urinalysis, examination of tissues, or X-rays, the presence 
of infection in the decedent's urinary tract, in order to determine the 
probability of post-procedural infection." 

There was no evidence introduced by the plaintiff to support that 
allegation, by any physician, indicating that that was the accepted practice 
in the medical profession. 

So, as far as that issue is concerned, and the plaintiff admits it, 

no evidence was proffered to support the claim. 

No, 2: "Failure to use reasonable care, skill and diligence in 


rendering treatment or in the procedure engaged in, in that he failed to 


administer antibiotics prior to the procedure, and in failing to use sterile 


instruments." 
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As far as the question of the sterility of the instrument is concerned, 
there was absolutely no evidence to support the claim that there was a 
failure to use a sterile instrument. It was completely in the field of 
conjecture. 

And as far as the business of administering antibiotics is concerned, 
the testimony adduced by the plaintiff, because she called the defendant, 
was to the effect that 600, 000 units of penicillin were administered at the 
time of the treatment. 

And then, in addition to that, further antibiotics were suggested’ 
in the circumstances, and the testimony of the decedent's niece, the 
nurse, that that was the situation, and they were not administered. 

Then, 3: "Failure to render necessary subsequent treatment to the 


decedent or to continue his professional attendance, care, and ees 
of the decedent, as and when necessary, in that he failed to administer 
antibiotics." 
‘Well, we have been through that, and I just alluded to it. 
The next one is this: 
"And failure to attend and treat the decedent at the time beginning 
in the early morning hours of June 5, 1957, when the need of treatment was 
known to the defendant." 
We have the testimony presented by the plaintiff, not by the defend- 
ant, to the effect that he was ill, that, however, at the early hours, about 
9 o'clock or 9:30 or 10, he prescribed antibiotics, and again I repeat his 
niece, the nurse, for some reason or other, and also at the direction of 
Dr. Quick, refused to take the steps as indicated. 
So that there is no evidence of causality between the -- if you believe 


that there was a failure to attend him in the circumstances -- there is no 


evidence of causality with respect to his death. 
And Dr. Maganzini has testified -- he was called by the plaintiff -- 
that the treatment of the doctor at his office in the circumstances was the 
proper treatment, and I quote from my note: 
"That the only way to treat a patient in those circumstances is the 
simple usual procedure of the use of a filiform or sound, and also the 
prescription of antibiotics." 
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And then, asi far as the cause of death is concerned, that is left 
277 in the realm of conjecture, because he died, according to the 
death certificate, from a subarachnoid hemorrhage, and septicimia. 

And you have heard the Doctor testify as to what the character 
of a subarachnoid hemorrhage was -- rupture of the blood vessels of 
the brain. 

Now, the principles of law governing mal-practice suits are well- 
settled. A physician must exercise that degree of care and skill ordinarily 
exercised by the profession in his own or similar localities, and the burden 
of proof is upon the plaintiff to establish by substantial evidence a departure 
from that standard and that such departure, not only a departure from the 
standard, but that such departure caused the injury complained of. 

And so therefore, in these circumstances, and for the reasons 
indicated, and because as intelligent people you were entitled to know the 
reason why the Court does what it does do, and you have been here two 
days and a half, I have given you my information for your information, and 
as far as the record is concerned, the case is over. 

* * * * 


| Filed April 1, 1960] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 30th day of March, 1960, 


before the Court and a jury of good and lawful persons of this district, to wit: 
ak * * * * 


who, after having been duly sworn to well and truly try the issues between 
Creola Quick, Administratrix of the Estate of Lawrence Quick, deceased, 
plaintiff and Roger G. Thurston, defendant and after this cause is heard and 
given to the jury in charge, they upon their oath say this 1st day of April, 
1960, that they find for the defendant against said plaintiff, by direction of 
the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 
recover of plaintiff his costs of defense. * * = 
By direction of | By /s/ Stephen A. Trimble, 

atl vy BY : Deputy Clerk 


nv Ee 


| Filed April 21, 1960] 


NOTICE OF APPEAL 


Notice is hereby given this 21st day of April, 1960, that Creola 
Quick, Administratrix of the Estate of Lawrence Quick, deceased, hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 1st day of April, 1960 in 
favor of Roger O. Thurston against said Creola Quick, Administratrix of 


the Estate of Lawrence Quick, deceased. 


/s/ Benjamin F. Rossner, 
Attorney for plainti 
910 - 17th St., N.W. 


Washington, D. C. 


CREOLA QUICK: a 
~~” Administratrix of the Estate ot 
‘Lawrence: Quick, Deceased, 


APPEAL FROM. THE UNITED STATES DISTRICT COURT 
/¥OR THE.DISTRICT OF COLUMBTA 


(i) 


COUNTER STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee the questions are: 


1. Whether there was sufficient evidence of negligence to go to 
the jury in this action for wrongful death against a physician where the 
Trial Court directed a verdict for defendant -- appellee. 


2. Whether the Trial Court pursuant to New York Life v, Taylor, 
infra, properly excluded from evidence the chart of the Veteran's 
Administration Hospital when the entire chart was offered in toto. 


3. Whether the testimony of the attending physician, concerning 
every element of appellant's proffer when offering the hospital |chart, 
vitiated the need or necessity of the hospital records themselves being 
admitted into evidence. 


(iii) 


INDEX 


COUNTER STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 
I. ‘The Evidence Failed To Show Any Negligence 


Ul. There Was No Abandonment And Even If It 
May Be Argued That Decedent Was Abandoned 
There Was No Evidence That The Death 
Proximately Resulted Therefrom 


The Circumstances Of This Case Do Not 
Allow For An Inference Of Negligence 


No Evidence Was Presented To Show That 
Defendant's Conduct Was A Cause In The 
Death Of Decedent And The Case Was Not 
One For Procedure Under Rule 50 (b) 


Appellant's Counsel Was Not Restricted In 
His Examination Of The petemene Or 
Witnesses 


VII. The Records Of Mt. Alto Hosni Were 
Properly Excluded 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,738 


CREOLA QUICK, 
Administratrix of the Estate of 
Lawrence Quick, Deceased, 


Vv. 


ROGER G. THURSTON, 


—— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


This action for wrongful death was brought by Creola Quick, Ad- 
ministratrix (and widow) of the Estate of Lawrence Quick against Roger 
G. Thurston, a medical doctor for alleged negligence in treating the 
decedent on June 4, 1957 (J.A. 1-3). 
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Pursuant to the rules of the United States District Court for the 
District of Columbia, a pre-trial order was filed in which was set 
forth the specific allegations of negligence made against defendant -- 
appellee (J.A. 4-6), which specifications are three in number. At 
the conclusion of plaintiff's case appellant's counsel conceded that 
no evidence was introduced to support the first specification (J.A. 
66) and the verdict was directed by the Trial Judge for a failure 
of evidence in support of the second and third specifications. 

The opinion of the Trial Judge in directing a verdict is set forth 
at J.A. 65-68. 


The precise allegations as set forth in the pre-trial order 
were that decedent was suffering from urinary retention and went 
to appellee for relief thereof and that appellee in passing instru- 
ments to relieve the stricture of the urethra was negligent in 
that he failed to administer antibiotics prior to the procedure; 
that he failed to use sterile instruments; that he failed to ad- 
minister antibiotics after the procedure; and that he failed to 
attend and treat decedent thereafter when the need of treatment 
was made known to him (J.A. 5). 


Treating the evidence chronologically rather than in the 
order presented by the witnesses the substance of the case is as 
follows: 


Appellee, Roger G. Thurston, was called as an adverse 
witness by appellant and identified himself as a duly licensed 
physician engaged in general practice (J.A. 50-51). On June 4, 
1957 at the end of his evening office hours Dr. Thurston had oc- 


casion to see the decedent, Lawrence Quick, the time being 
roughly between 10:00 and 11:00 p.m. (J.A. 53). The decedent's 
complaint at that time was retention of urine for which he 

stated he had been to a hospi t revious day wi 
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relief (J.A. 52, 54). Appellee performed a physical examination which 
showed heart, blood pressure and temperature were normal (J.A. 52) 


but that decedent was unable to pass urine and had tenderness in the 
bladder area (J. A. 62). In order to relieve the retention appellee first 
sterilized decedent's pubic area with green soap and Zephiran and then 
inserted a sterilized filiform and follower coated with sterile lubricating 
jelly; no difficulty was encountered in passing the instruments and four 
ounces of urine were obtained; he thereafter inserted a 10% Argyol 

solution into the urethra by means of a sterile bulb syringe and japplied 

a sterile 3 inch by 3 inch gauze pad to the opening of the urethra. During 
the entire procedure he wore sterile gloves (J. A. 62-63). He then 

injected 600, 000 units of penicillin (J.A. 64) for the purpose of preventing, 
treating, correcting or curing any infection that might be present (J. A. 55). 
Microscopic examination of the urine obtained by the above procedure 
showed that it contained pus cells (J. A. 55) which indicated the existence 

of a present infection (J.A. 63-64) and he was instructed to return the 
following day (J.A. 64). 


Mrs. Creola Quick, the appellant, and Lawrence Quick's widow, 
testified that he returned home from Dr. Thurston's office at about 
11:45 p.m. and felt all right (J.A. 15). Commencing about 3:30 a. m., 
June 5, 1957, Mrs. Quick was up with her husband on two occasions 
when he complained of chills, fever, and hemorrhaging (J.A. 15-16). 
At about 4:00 a.m. Mrs. Quick telephoned Dr. Thurston's home 
speaking to Mrs. Thurston and described Mr. Quick's condition and 
testified that Mrs. Thurston advised her she could not awaken the doctor 
who had been up late and to call around 9:00 a.m. (J.A. 16-17). She 
called about 6:00 a.m. and roughly the same conversations took place 
(J.A. 17-18). Between 9:00 and 9:15 a.m. she phoned again and this 
time spoke with Dr. Thurston describing her husband's condition and 
requesting that the doctor come over. He told her that he couldn't come 
over but that he thought Mr. Quick would be all right and that he needed 
one of the antibiotics (J.A. 18). Dr. Thurston asked to speak to Mrs. 


Quick's sister, a registered nurse, and wanted her to administer the 
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antibiotics which he would have sent over. Penicillin was delivered 
but it was not administered to the decedent because Mrs. Quick had 
consulted with a relative, Dr. Clifton Mason Quick, who told her not to 
"give him anything." (J. A. 43-44). 


Mrs. Quick's sister, Hazel Turner Lincoln, substantially corrob- 
orated Mrs. Quick’s testimony concerning the decedent's condition in 
the early morning of June 5th as well as the fact of the telephone calls 
to the doctor (J.A.' 44-45). She talked to Dr. Thurston on the telephone 
around 9:00 a.m. and was requested to administer an antibiotic to Mr. 
Quick which Dr. Thurston would send over (J. A. 46-47). She planned 
to administer 600, 000 units of the penicillin that was delivered to the 
house (J. A. 47). 


Dr. Herman'Carl Maganzini, called by appellant was identified 
as a duly licensed physician in the District of Columbia who at the time 
of decedent's admission to the Veteran's Administration Hospital (Mt. 
Alto) was a resident physician in internal medicine. The decedent was 
admitted on June 5, 1957 and Dr. Maganzini was his attending physician 
(J.A. 20-21). The history taken by Dr. Maganzini on the decedent's 
admission to the hospital revealed the urethra stricture since about 1946 
and diabetes with insulin treatment since January 1957 and a gradual 
reduction in the urinary stream during the past five or six months 
(J.A. 23); the evening of June 4th he could not pass any urine and was 
seen by his local physician and relief obtained; during the night he awoke 
with chills and shaking, a temperature of 103 degrees and passed a pint 
or so of blood (J. A. 22-23). At the time of his admission decedent could 
not pass urine and the urology department at the hospital used filiforms 
of progressive size until a full size catheter was able to be inserted and 
urine specimens obtained (J. A. 34-35). Dr. Maganzini came to a tenta- 
tive diagnosis of septicemia probably due to urethral manipulation; 
septicemic shock;'chronic and acute pyelonephritis and diabetes mellitus 
(J.A. 24, 36-37). The attending physical examination revealed that the 
pulse rate was 120, there was a soft murmur, skin was cool and no blood 
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pressure was obtainable (J.A. 23). Initial treatment was the administra- 
tion of antibiotics for the septicemia and other drugs for the purpose 


of elevating his blood pressure (J.A. 24). From the time of admission 


until June 10th decedent's temperature remained elevated and his blood 
pressure could not be maintained without medication (J.A. 24). | He 
became less responsive and partially comatose and they believed 

there was some irritation in the spinal canal but they were unsuccessful 
in making a spinal tap (J.A. 24-29). Lawrence Quick died at 3:00 a.m. 
on June 16, 1957 (J.A. 31). 


Dr. Maganzini also testified that blood specimens drawn on June 
5th at the time of admission were negative for bacteria on June 7th but 
on June 10th showed the presence of proteus bacteria (J. A. 25) the 
official pathological report being dated June 12th (J.A. 35). The presence 
of proteus in the blood confirmed his suspicion that this was a septicemia 
(J.A. 25). 


Specimens of blood drawn on June 12th were reported negative for 
bacteria (J. A. 36) and he could not say that the decedent was still 
suffering from the septicemia at the time of his death since these blood 
cultures were negative (J.A. 33). 


Upon being asked his opinion as to the cause of the septicemia 
Dr. Maganzini testified that based upon the history, physical examination, 
laboratory work and cultures it was his opinion that the urethral manipula- 
tion did cause the septicemia (J.A. 26) and that the species of proteus 
found both in the blood and urine most likely "came from the same place" 
(J.A. 27); and that the proteus "could have been introduced" at |the time 
of the urethral manipulation and most likely was (J. A. 28). In|explanation 
he testified that the most likely source of the proteus found in both blood 
and urine was a local source in the lower urinary tract, the bladder, 
prostate, kidney or urethra (J. A. 38); he specifically said that |he was 
not saying that the proteus came from any unsterile instruments (J. A. 39); 
when he said that the proteus "could have been introduced" at the time of 
the urethral manipulation, he meant that they were most likely introduced 
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into decedent's blood system at that time (J. A. 39); and when he said 
that the urethral manipulation caused the septicemia he meant that when 
a patient is suffering with urinary retention due to a urethra stricture, 
the simplest and most usual procedure to afford relief is to pass an 
instrument to break the stricture and open the urethral canal; in the 
process of doing this, trauma or the opening up of some blood vessels 
is normally incident to it and to be anticipated; and the injury that is done 
to the urethra by the passage of the instrument makes the urethra very 
susceptible to infection and also by virtue of opening up blood vessels 
allows a place for bacteria "either in situ or introduced" to enter the 
blood stream (J. A. 39-40). 


In Dr. Maganzini's opinion the decedent died from a subarachnoid 
hemorrhage and not from septicemia (J. A. 31-32); he was unable to 


testify whether there was any relationship between the subarachnoid 
hemorrhage and septicemia (J. A. 32-33). 


Concerning the nature of a proteus septicemia he testified that the 
proteus multiplies; by geometrical progressions and the septicemia should 
be treated with antibiotics as soon as the diagnosis is made; he could not 
however express an opinion whether rapid treatment of the condition would 
tend generally to bring the infection under control.(J. A. 30). 


After the introduction into evidence of the death certificate (J. A. 7) 
which stated that death was caused by multiple lung abscesses due to 
proteus septicemia the onset of which was 15 days prior to death or June 
i, 1957, appellant rested. 


Appellee's motion for a directed verdict (J. A. 64) was granted by 
the Court with an oral opinion to the jury (J. A. 64-68) and a verdict 
and judgment were thereupon entered in favor of appellee (J. A. 68). 
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SUMMARY OF ARGUMENT 


At the conclusion of the plaintiff's case in this suit for wrongful 
death, the Trial Court directed a verdict for the defendant -- appellee 
on the grounds that plaintiff -- appellant had failed to prove negligence 
asserted against the defendant; had failed to prove the cause of death 
of decedent; and had failed to establish a causal connection betweerf the 
death and acts of appellee. | 


The Trial Court was correct in so ruling since not only was there 
a lack of evidence to support the issues but the evidence of appellant's 
own witnesses affirmatively disproved appellant's allegations. 


There was no undue restriction by the Trial Court on appellant's 
counsel's examination of witnesses said counsel having full opportunity 
to ask and,in fact,asking questions covering every point on which it is 
now claimed that restrictions were imposed. 


Nor did the Court commit error in refusing to admit the entire 


hospital chart into evidence since the entire chart was inadmissible under 


the existing law, a proper foundation was not laid therefore, and the need 
for the chart was vitiated when appellant called as a witness the! attending 
physician who testified in detail as to each material portion of the chart. 


ARGUMENT I 


THE EVIDENCE FAILED TO SHOW ANY NEGLIGENCE 


The pre-trial order entered in the Court below sets forth three 
specific claims of plaintiff against defendant (J. A. 5). The first 
allegation was that the defendant prior to proceeding with his treatment 
of the decedent "failed to ascertain by urinalysis, examination of tissues, 
or x-rays, the presence of infection in decedent's urinary tract jin order 
to determine the probability of post-procedure infection." The Trial 
Court in directing the verdict for the defendant, referring to this first 
allegation of negligence stated: "So, as far as that issue is concerned, 
and the plaintiff admits it, no evidence was proffered to support|the 
claim." (J.A. 66). 
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No contest is made in appellant's brief on this point and the 
direction of the verdict must therefore be examined in the light of the 
second and third specifications ofnegligence in thepre-trial order. The 
second specification will be examined in this portion of appellee's 
brief and the third specification in Argument II. 


_ The second specification of negligence was that the defendant 
failed "to use reasonable care, skill and diligence in rendering treatment 


and/or in the procedure engaged in, in that he failed to administer 
antibiotics prior to the procedure, and in failing to use sterile instru- 
ments." (J. A. 5). 


There was not one word of testimony of the slightest evidence 
introduced or offered at any time that antibiotics should have been 
administered "prior to the procedure, "' nor was there any evidence or 
proffer thereof that antibiotics administered prior to the procedure would 
have had any greater effect than antibiotics administered roughly 15 


minutes later at the conclusion thereof. 


Therefore appellee submits that there is no foundation in the record 
to consider further that portion of the second specification of negligence. 


Regarding the remainder of the second specification of negligence, 
to wit, “failing to use sterile instruments," the only evidence of the 
procedure itself came from Dr. Thurston when he was called as an 
adverse witness by the plaintiff. His testimony was that the decedent 
was seen by him between 10:00 p.m. and 11:00 p.m. on June 4, 1957 at 
the end of his evening office hours (J.A. 54). The decedent had earlier 
in the day alerted the doctor about his inability to urinate, he had seen 

” Mr. Quick on previous occasions, and he went ahead on the evening of 
June 4th to prepare him for relief (J.A. 61). The doctor made a physical 
examination finding some degree of tenderness in the area of the bladder 
(J.A. 62), requested the decedent to void a specimen which he was unable 
to do (J. A. 61-62)/and then determined to obtain the specimen and relieve 
the retention by using instruments known as a filiform and follower (J.A. 62). 
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The pubic area was cleansed and sterilized with green soap and |water 


and an antiseptic known as "Severin" (sic -- should be zephiran); the 
filiform and follower had been sterilized by him personally and before 
inserting them in the urethra he put some sterile lubricating jelly on 


them; and during the entire procedure he wore sterile gloves (J, A. 62). 
He had no difficulty in inserting the filiform and follower (J.A. 62) and 
after obtaining four ounces of urine he inserted a solution of 10% Argyol 
into the urethra by means of a sterile bulb syringe; thereafter he applied 
a sterilized gauze pad to the opening of the urethra as a routine procedure 
(J.A. 63). 


Nowhere in the entire record is there any evidence concerning the 
procedure performed by appellee and the sterility of the instruments and 
technique other than that just set forth. 


Appellant seeks to supply the necessary evidence to overcome this 
positive testimony by misconstruing and misquoting the testimony of 
Dr. Maganzini, one of appellant's other witnesses: appellant's brief in 
Argument I on page 5 states, "The proteus bacteria was introduced into 
the decedent's body by the urethral manipulation performed by the 
defendant. The doctor at the Veteran's Administration Hospital testified 
that it was introduced into the decedent by the instrumentation and that 
an unsterile instrument would cause such infection." (emphasis added). 


Dr. Maganzini did not testify that the proteus was introduced into 
the decedent or into the decedent's body or that a unsterile instrument 
would cause such an infection: 


It is important to note on pages 27 and 28 of the Joint Appendix, 
which was appellant's direct examination of Dr. Maganzini, that the doctor 
was not asked whether proteus was introduced into the decedent or into 
the decedent's body by the manipulation of the urethral tract but was 
merely asked for his opinion as to whether the proteus "was introduced." 
The doctor's answer was that the proteus "could have been introduced at 
that time and * * * most likely was." It was not until cross-examination 
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of Dr. Maganzini that he was asked “Into what was the proteus intro- 
duced?", to which his answer was that it was most likely introduced 
into the blood at that time (J.A. 39). He had previously testified that 
the decedent had been suffering from chronic and acute pyelonephritis, 
cystitis and a urinary tract infection (J. A. 37), with which bacteria 
were of course associated, and that the proteus bacteria which the 
laboratory found in both urine and blood cultures came from the same 
source, which source, in his opinion, could have been either the bladder, 
kidney, prostate or urethra; and that the proteus possibly were present 
in these sources before any manipulation performed by Dr. Thurston 
(J.A. 38). Again on page 39 of the Joint Appendix, in answer to the 
Court's question for an explanation of his diagnosis of septicemia 
secondary to urethral manipulation, he stated that by this he meant, 
"That the trauma, the injuries done to a urethra that is narrowed, by 
the passage of an instrument, makes it very susceptible for infection 
to develop, and it also, by virtue of opening up certain blood vessels, 
allows a place for these organisms to enter the blood stream readily. ". 


It is therefore entirely evident that the quoted portion of appellant's 
brief, when it attributes to Dr. Maganzini testimony that proteus was 
either introduced into the decedent or his body by the urethral manipu- 
lation, is not accurately summarizing the doctor's testimony, a correct 
summary being that the very procedure followed to relieve the stricture 
of the urethra, by|reason of the trauma necessarily incident to the 
procedure, allowed proteus organisms already "in situ" in the bladder, 
kidney, prostate or urethra to enter the decedent's blood system. 


The quoted portion of appellant's brief also attributes to Dr. 
Maganzini the general statement that an unsterile instrument "would" 
cause such an infection. Appellant refers to page 40 of the Joint 
Appendix as authority for this statement. A reference to page 40 reveals 


that an unsterile instrument "could" be a cause not that it "would" be a 
cause. Appellee submits that there is an extreme difference in the 
meaning of the doctor's answer by making a simple substitution of "would" 
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for “could". Appellee points out further that on page 39 of the Joint 


Appendix, Dr. Maganzini specifically stated that he was not saying 
that the proteus organisms were introduced into the decedent's system 
by unsterile instruments, so his evidence specifically contradicts the 
inference which appellant would have the Court draw from it. 


Dr. Maganzini's testimony being specifically contrary and 
unsupportive of the statement quoted from appellant's brief, appellee 
submits that the only testimony or evidence remaining is still that of 
Dr. Thurston concerning his procedure and that no suggestions jor 
inferences can be drawn anywhere in the case that unsterile instruments 


were used. 


Appellant at the bottom of page 6 cites Christie v. Callahan, 

75 US App DC 133, and Gunning v. Coolie, 281 US 89, in support of the 

statement that "even slight evidence of negligence is to be accorded 

great weight and less than a preponderance is sufficient. ' Whether 

the statement of law attributed to these cases is entirely correct or 

not, there is no factual foundation in this case to apply such a rule, for 

even slight evidence of negligence, nor even any inferences 

of negligence to be drawn from the evidence. Nowhere was Dr. Thurston's 
procedure ttseir questioned as being a proper one and Dr. Maganzini 

testified that the simplest and usual procedure for treating a patient 

with urinary retention is to break or pass the urethral stricture, as 

was done by Dr. Thurston, and trauma and opening up of some |blood 

vessels in the urethra is normally incident to and anticipated in connection 

with relieving a stricture by such procedure (J. A. 39-40). 


Therefore,the procedure itself being a proper one, and there being 
no evidence that unsterile instruments were used, and the evidence 
further being that proteus organisms were possibly already present in 
the decedent before the procedure and were not introduced into|the 
decedent's system by appellee, there was a complete failure on the part 
of appellant to sustain the burden of proof required to support the second 
specification of negligence in the pre-trial order (J.A. 5). 
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ARGUMENT I 


THERE WAS NO ABANDONMENT AND EVEN IF IT MAY BE 
ARGUED THAT DECEDENT WAS ABANDONED THERE WAS NO 
EVIDENCE THAT THE DEATH PROXIMATELY RESULTED THEREFROM 


The third specification of negligence set forth in the pre-trial 
order (J. A. 5) is that the appellee “failed to administer antibiotics 
after such procedure, and in failing to attend and treat defendant at a 


time beginning in the early morning hours of June 5, 1957, when the .. 


need of treatment was made known to the defendant and when decedent's 
condition became worse and defendant was called to attend decedent 
but failed to do so." 


The first element in this allegation, to wit, the failure to administer 
antibiotics after the procedure has no support in the evidence. The 
testimony of Dr. Thurston, called by the plaintiff,was that when he 
finished his procedure on the evening of June 4, 1957, he injected an 
antibiotic -- 600, 000 units of penicillin (J. A. 64) for the purpose of 
preventing, treating, correcting or curing any infection that could have 
been present (J.A. 55). There is no other testimony in the entire 
record on this point nor is there anything in the record to support any 


inference contrary to the testimony. 


The remaining portion of this third specification of negligence has 
to do with failure to attend and treat the decedent in response to phone 
calls from Mrs. Quick in the early morning hours of June 5, 1957. It 
is appellant's contention that the doctor's failure to respond, attend and 
treat amounted to'abandonment of the patient,which abandonment proxi- 
mately caused decedent's death. 


Accepting the testimony of appellant's witnesses in the most 
favorable light on this point we find that Mrs. Quick testified that about 
4:00 a.m. on June 5th, she telephoned Dr. Thurston's home and spoke 
to Mrs. Thurston,describing generally her husband's condition, and 
requested that Dr. Thurston come over to see him. Mrs. Thurston 
replied that she was sorry but the doctor had been out late and she could 
not wake him and for her to call back. Mrs. Quick called again about 
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6:00 a. m., again speaking to Mrs. Thurston, and received approximately 
the same answer. Mrs. Quick called again about 9:00 a, m. and|/Dr. 
Thurston answered the telephone; she told him that her husband jwas 
very ill and asked the doctor to come over. The doctor replied that he 
could not come over, that he thought Mr. Quick needed one of the anti- 
biotics which he would send over (J.A. 17 -18). Appellee concedes that 
once a physician undertakes the care and treatment of a patient he may 
not arbitrarily abandon or discontinue said treatments without seeing 
that the patient has an opportunity to secure other medical assistance 
[i such is needed. Appellee cannot concede, however, under the circum- 
stances of this case, that his wife's refusal to call him to the telephone 
at 4:00 and 6:00 a. m. constitutes abandonment; and he submits that 
there was certainly no abandonment after the 9:00 a. m. phone call since 
he prescribed penicillin -- a broad spectrum antibiotic -- for administra- 
tion by a registered nurse; and it is to be noted that treatment with anti- 
biotics is precisely what Dr. Maganzini testified should be done (J. A. 30). 
The penicillin ordered by Dr. Thurston and delivered to the Quick 
residence to be administered by appellant's sister, a registered nurse, 
was never administered because Dr. Clifton Mason Quick, a relative 
of the decedent who was consulted by appellant, told her not to administer 
it. (JA. 43-44). 


The second element necessary to be proved on the abandonment 


theory is that if there was in fact an abandonment that it proximately 
caused the decedent's death. Not only was there no evidence of proximate 
cause but the overall evidence was exactly to the contrary: 


Appellant's theory (quoting from page 8 of appellant's brief) is 
that, "The infection should have been treated at the earliest possible 
moment to prevent its becoming overwhelming. ", and that if the appellee 
had responded promptly when called "The decedent would have had his 
infectious condition treated rapidly so as to have brought it under control.” 


These are but theories of appellant; no evidence in the record |supports 
them; and in fact, Dr. Maganzini testified that he was unable to express 
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an opinion as to whether “rapid treatment" of a proteus septicemia 
would generally tend to bring the infection under control (J. A. 30). 


Admitting that bacteriae multiply in geometrical progressions 
and, that as Dr. Maganzini testified generally the "quicker" any 
infection is treated "the better", unless there was some evidence that 
a failure of treatment by Dr. Thurston in the morning hours of June 5th 
proximately caused the death by allowing the infection to get out of 
control, there was no question to be submitted to the jury. And as has 
just been pointed out, Dr. Maganzini could not express an opinion on 
this latter point. 


Moreover, appellee points out that blood and urine cultures drawn 
on June 5th upon admission to the hospital were negative for bacteria 
on June 7th, and that the proteus bacteria was not demonstrated in the 
laboratory cultures until June 10th, the official pathological report being 
made on June 12th (J.A. 25, 35). Blood cultures drawn on June 12th 
were reported by the pathology laboratory as negative for bacteria 
(J.A. 36) and at the time of the decedent's death the doctor could not say 
that he had proteus septicemia since the blood cultures at that time were 
negative (J.A. 33). This evidence certainly seems to negative appellant's 
theory that the proteus septicemia which may have been present earlier 
on June 5th was "overwhelming", requiring immediate treatment of some 
unspecified nature; and such evidence would compel the introduction of 
direct evidence of the necessity for treatment, the type of treatment, 
and the probable results of treatment vel non. 


One other important element of proof was wholly lacking in appellant's 
case, to wit, the cause of death itself: 


The entire argument in appellant's brief is based upon the assumption 
that death was caused by proteus septicemia. As has just been pointed 
out however, Dr. | Maganzini testified that the proteus organisms were not 
found in blood cultures drawn on June 12th and that he could not say that 
they existed at the time of death. 
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Dr. Maganzini, it must be remembered, was the doctor in charge 
of the decedent's case at the hospital having treated the patient from his 
admission until the day he died (J. A. 31), His testimony was that Mr. 
Quick did not die from septicemia but that the primary cause of death 
was a subarachnoid hemorrhage (J.A. 31-32), the etiology or cause of 
which was completely undetermined (J.A. 33). The only possible relation- 
ship between the subarachnoid hemorrhage and septicemia would be if 
the hemorrhage had been caused by a mycotic aneurism which in turn 
was caused by a bacteria induced weakening of the wall of a blood vessel. 
But the doctor was unable to relate the subarachnoid hemorrhage and 
septicemia to each other since he could not tell whether the hemorrhage 


was caused by a mycotic aneurism (J. A. 32-33). 


A still different cause of death was listed on the death certificate 
reproduced at J.A. 7 and admitted without objection (J. A. 48-49). This 
exhibit introduced by appellant lists the immediate cause of death as 
"multiple lung abscesses" due to proteus septicemia. This evidence is 


in direct conflict with appellant's other evidence offered through the 
testimony of the attending physician, Dr. Maganzini, and placed in the 
record two separate and distinct causes of death, on the first of which 
(the subarachnoid hemorrhage) there was positive testimony from the *‘ 
doctor that the etiology was unknown, and on the second of which (the 
causes listed in the death certificate) there was no testimony or evidence 
of etiology. It would have been pure conjecture and speculation for a lay 
jury to determine which, if either, resulted from actions of the appellee. 


A further conflict is also noted on the certificate of death, to wit, 
the statement therein that the interval between onset of the condition 
and death was 15 days. This relates the onset back to June 1st which 
was three days before the appellee's treatment of the decedent, and raises 
a further question which in the absence of explanatory evidence would allow 
of even more speculation on the part of a jury were they to consider it. 


Therefore appellee submits that appellant failed to carry) the required 
burden of proof in establishing the cause of death just as she failed to show 
any causal connection between the death and any actions or lack of same on 
the part of appellee. 
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ARGUMENT IT 


THE CIRCUMSTANCES OF THIS CASE DO NOT ALLOW 
FOR AN INFERENCE OF NEGLIGENCE 


In the first paragraph of part three of appellant's brief it is stated 


that the facts of this case were such that "a layman could comprehend 
and recognize whether or not (the death) was due to the defendant's 
negligence.", and appellant then seeks to place this case within the 
category of the decisions of this Court in Goodwin v. Hertzberg, 91 US 
App DC 385, and Furr v. Herzmark, 92 US App DC 350. 


It is difficult |for appellee to understand how a layman might be able 
to determine the cause of the subarachnoid hemorrhage and relate it to 
appellee when the attending physician could not do so; and it is equally 
difficult to understand how a layman might be able to choose, when the 
doctors obviously could not, between the different causes of death shown 


in the record. 


It is furthermore difficult for appellee to find any logical foundation 
for the second paragraph in part three of appellant's brief which appears 
to be, though it obviously is not, a statement of the principles enunciated 
in the Hertzberg and Herzmark cases. It is inconceivable that "common 
experience" of a layman could dictate "a cause and effect relationship 
between the defendant's acts and the decedent's death so strong as not to 
require the embellishment of any expert testimony" in the light of the 
conflict in plaintiff! s own evidence as to the cause of death, and in view 
of the additional evidence that the decedent had an infection at the time of 
Dr. Thurston's treatment as demonstrated by pus cells in the urine 
specimen obtained|(J.A. 55), and who was suffering also from diabetes 
mellitus, chronic and acute pyelonephritis, cystitis, and a chronic 
stricture or narrowing of the urethra for a number of years (J.A. 37). 


With so many additional debilitating conditions this case cannot be 
one in which the cause of death can be left to the determination of a lay 
jury under the principles of the Hertzberg and Herzmark decisions. 
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Furthermore,appellee submits that the point presented in part three 
of appellant's brief is a new point being raised for the first time on appeal, 
it not having been raised at all in the Trial Court. It was not argued at 


e 
the time of trial because appellant was not without expert testimony, Dr. 


Maganzini having been called by appellant and qualified as an expert 
(J.A. 20-21). And the Trial Court did not direct the verdict for the 
defendant because there was an absence of expert testimony but primarily 
because the testimony of Dr. Maganzini failed to support appellant's 
allegations and in fact, specifically disproved the allegations. 


Cases such as Ybarra v. Spangard, 25 Cal, 2d 486, 154 P. 2d 687, 
are not appropos since that decision and those following it stand for the 
proposition that an inference of negligence may arise where an unconscious 
patient being treated for one condition receives injuries which normally 
would not be associated with the area under treatment. 


In the present case, according to the testimony of Dr. Maganzini, 
the procedure followed by appellee to relieve the urinary retention was 
the "simplest and usual procedure", was likewise followed by the hospital 
on June 5th, and is one in which trauma to the urethra and the opening up 
of some of the blood vessels contained therein is normally incident to and 
anticipated in connection with passing a filiform (J.A. 40). 


Helland v. Bridenstine, 55 Wash 470, 104 P. 626, cited by appellant 
on page 10 of the brief, contained evidence that the doctor removed the 
instruments which he used on the plaintiff from a drawer in his office, 
they having been wrapped in a towel, and that he did not cleanse or sterilize 
them before using them. Two patients beside the plaintiff testified that he 
had treated them similarly and the plaintiff's physician testified that she 
could have contracted the disease which was the subject matter of the suit 
from such a procedure. So in the Helland case there was some evidence 
that unsterile instruments were used whereas, in the present case there 
is no such evidence but, on the contrary, all of the testimony ig just the 
opposite. 


18 


ARGUMENTS IV AND V 


NO EVIDENCE WAS PRESENTED TO SHOW THAT DEFENDANT'S 
CONDUCT WAS A CAUSE IN THE DEATH OF DECEDENT AND 
THE CASE WAS NOT ONE FOR PROCEDURE UNDER RULE 50 (b) 


Part four of appellant's brief states in its caption that "sufficient 
evidence was produced to show defendant's conduct was a substantial 
cause in the death of decedent.". The body of part four does nothing 
but quote from Christie v. Callahan, supra, and no demonstration is 
attempted in this section of appellant's brief to support the statement 
in the caption. 


Appellee believes that what has been said heretofore concerning 
the evidence amply demonstrates that there is no basis for appellant's 
argument in this section and, with reference to the quotation from 
Christie, submits that the appellant was not called upon to do more than 
establish a probable cause, which she failed entirely to do. 


Appellant argues in part five that the Trial Court should not have 


directed ‘a verdict because of the decisions holding that under certain 


circumstances it is better to complete the trial, allow a jury determination 
and then proceed under Rule 50(b). The reservation of decision by a 

Trial Court,however, on a motion for a directed verdict is not required 
and the Trial Court still has the right and indeed the obligation and duty 

to direct a verdict as was done in this case if there is no proper evidence 
to support the plaintiff's case. 


ARGUMENT VI 


APPELLANT'S COUNSEL WAS NOT RESTRICTED IN HIS 
EXAMINATION OF THE DEFENDANT OR WITNESSES 


Appellant's Argument VI complains that the Trial Court erroneously 
restricted examination of the defendant and Dr. Maganzini. The four 
specific allegations of appellant will be treated separately. 

(1) The first is that the Court "excluded questioning of the medical 
doctor (Maganzini) as to importance of rapid treatment for the infection 
(J. A. 30)". 
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A reference to page 30 of the Joint Appendix reveals that there was 
no such restriction on appellant's counsel: The reference apparently is 
to the question from page 126 of the transcript, to wit, "Now how 
important is it for rapid medical care and attention to be given at the out- 
set of the infection?". The Court excluded the question because jit had 
been answered (J.A. 30, T. 122), the doctor just having testified, in 
answer to questions that the infection should be treated with antibiotics, 
as soon as the diagnosis is made, and "the quicker the better. "'. 


(2) The second is that the Court restricted "Questioning of the 
defendant as to his training in procedures used on decedent (J.A, 50-51)". 


The specific question appearing at the bottom of Joint Appendix 50 
was, "What are your qualifications and training to treat a patient with 
the use of a sound or filiform and follower?" . An objection was 
interposed and the question was excluded. 


The question was properly excluded for many reasons, among them 
being that it was immaterial, irrelevant and beyond the issues established 
by the pleadings and at pre-trial. There was no contention at any time 
that the defendant’ s training was inadequate, that he was not a licensed 
and qualified physician, or that he was incompetent or incapable of per- 
forming the procedure used on decedent. The basic allegation as to the 
performance of the procedure was that unsterile instruments were used, 
not that the physical technique itself was improper due to a lack of 
qualifications or training or experience. The basic issue to be tested by 
proper standards was whether the procedure followed by appellee met 
these standards; whether appellee may have had formal training in such 
procedure would be completely irrelevant under such issues. 


(3) The third is that the Court restricted, "Questioning of the 
defendant as to his health and whereabouts on the morning of June 5, 
1957 (J. A. 53, 54)". 


There is absolutely no foundation whatsoever in the record for this 
allegation. Questions as to the defendant's "health and whereabouts on the 
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morning of June 5,'1957" do not appear anywhere on page 53 and 54 


of the Appendix. They do appear however at J.A. 56-57 where appellant's 


counsel on direct examination of appellee inquired without interruption 
concerning the "health and whereabouts" of appellee from the time the 
decedent left appellee's office until appellee spoke to appellant on the 
phone the following morning. On cross-examination these items were 
gone into further at J.A. 60-61 and the record reveals that appellant's 
counsel did not even attempt to inquire further on these matters on his 
redirect examination. 


(4) The fourth is that the Court restricted, "Questioning of the 
defendant calling for expert testimony pertaining to the issues of this 
case (J.A. 55)". 


The specific question that was excluded is: "Isn't it a fact that a 
person who has had diabetes and pus in the urine such as you found in 
Mr. Quick on June 4th would perhaps be more susceptible to infection 
than a normal healthy person?". 


The question was properly excluded because it was repetitious, 
irrelevant, called'for expert testimony from the defendant, and its 
exclusion did not amount to a restriction since essentially the same 
question was asked and answered later. 


It was repetitious because an almost identical question was asked 
at J.A. 54, to wit, "Would you agree that a diabetic person is more 
susceptible to infection than a person without diabetes 2", This was 
properly excluded because irrelevant to the issues and the question 
complained of on page 55 is substantially the same. 


Appellant's counsel was not restricted however on this question and, 
if error was committed by the Trial Court in sustaining the objection to 
the question on J.A. 55, it was corrected at J.A. 63-64 where the following 
questions were asked and answers given without objection or interruption 
by the Court. 
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. Was his condition such that he was more susceptible 
to infection by reason of the conditions that you have 
said that you suspected he had? 


Well, when I obtained the urine and saw the pus cells, 
that indicated the presence of infection. 


Then his condition was such that he was more suscept- 
ible to infection than the normal healthy being; is that, 
correct? 


Well, againI state, that when I obtained the urine and 
saw all the numerous pus cells, it indicated the 
existing presence of an infection, an infection that 
he had already. It didn't make him susceptible, it 
was there, as indicated by the pus cells. m 
The question was properly excluded further because it sought 

expert testimony from the defendant called as an adverse witness. 

Bradley v. Davidson, 47 App DC 266, cited by appellant is not pertinent 

to this question since it did not deal with an adverse party but an independent 

expert witness. 


Though this Court has not had occasion to pass on this precise 


question it has been considered in a few other jurisdictions where it is 
held that the purpose of the rules and statutes allowing an adverse party 


to be called and cross-examined is to elicit facts, but that the examination 
must be confined to facts material to the issues, and may not elicit 

expert opinion evidence from him. Langford v. Issenhuth, 28 §.D. 451, 
134 NW 889; Osborn v. Carey, 24 Idaho 158, 132 P. 967; Forthofer v. 
Arnold, (1938) 60 Ohio App 436, 21 NE 2d 869; Wiley v. Wharton, 68 Ohio 
App 345, 41 NE 2d 255; Hull v. Plume, 131 N. J.L. 511, 37 AJ2d 53. 


ARGUMENT VII 


THE RECORDS OF MT. ALTO HOSPITAL WERE 
PROPERLY EXCLUDED 


Appellant's last point has to do with the entire hospital chart from 
the Veteran's Administration Hospital at Mt. Alto which was offered "in 
toto" (J. A. 12) and not received. 
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The hospital chart was no different from that of any other hospital 
containing the usual front page, admission notes, records of physical 
examination, tentative diagnoses, progress reports, doctor's orders, 
nurse's notes and the like. At the bench conference set forth on pages 
12-14 of the Appendix it was clear that appellee's objection did not go to 
anything in the record except "diagnoses and opinions" (J.A. 13-14), said 

_ objection being made in accordance with the fundamental decision of this 
Court in New York Life v. Taylor, 79 US App DC 66, 147 F 2d 297. 
When the entire record was offered the Court asked for a proffer, which, 


as appears at J. A. 13-14 was: admission to the hospital (which was not 


questioned); the fact and date of death (which was admitted); and the 
history, diagnosis, treatment, hospital course, and the reason for 
decedent's death. Under the Taylor case the Court stated the records 
were not admissible to prove such items of diagnosis and reserved ruling 
at that time (J.A 13). The Court made it plain again at the bottom of 
J.A. 13 that he was excluding only those matters in the record dealing 
with diagnoses, and, at the top of J.A. 14, appellant's counsel stated: 
‘Well, then, as soon as the doctor takes the stand, he is going to testify 
from it, andit will be in evidence." The Court replied, "Well, that's 
what I say, I will reserve on this question, and you go forward." The 
only interpretation that can be made of this exchange is that a specific 
ruling on appellant's offer of the records to prove diagnoses would be 
reserved since appellant was going to call the attending physician who 
would himself testify as to the specific items of the proffer, to wit, 
diagnoses, treatment, hospital course and the reason for death. If the 
doctor did not so testify the ruling would have to be finalized upon appro- 
priate request from appellant, but if the testimony was presented from 
the physician who made the records, the records themselves would be 
unnecessary and improper. 


Dr. Maganzini was called and did testify on each of these points. 
That appellant understood the meaning of the Court's reserved ruling 
is demonstrated at J.A. 21 where the Court stated: "If you are proffering 
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him (Maganzini) also for the purpose of hypothetical questioning, that 
is something else again, but I didn't understand that. I understood you 
to say that since the record of the hospital iteslf was inadmissible by 
virtue of the law, that you were calling the actual individual who) made 


the record." Counsel for appellant thereupon replied: "That's correct. 


Where a physician himself is called as a witness there is no 
occasion to invoke the Federal Shop Book Rule to secure admission of 
his office records. Ettelson v. Metropolitan Life, (CCA 3rd) 164 F 2d 
660. Thus in the instant case where Dr. Maganzini himself was called 
as a witness there was no further occasion for the hospital records of 
his treatments of the decedent to be used, since the evidence proffered 
by appellant was elicited directly from the physician. Thereafter the 
admission of the hospital records would have been improper not only 
under Taylor but also under Ettelson and there was no occasion for the 
Court of its own volition formally to rule further on the offer. 


If appellant had desired a formal ruling from the Court it was 
incumbent upon her to request it again before resting her case. The 
burden was not upon the Trial Court again to raise the point since under 
Taylor and Ettelson there was no further need for the records. 


On the general question presented appellant relies upon U.S. v. 
Balance, 61 App DC 226 and urges that since these records were those of 
a government hospital they should automatically be admissible i: toto. 
Balance,of course, dealt with an entirely different situation and appellant's 
argument has been rejected by this Court on other occasions. Following 
the Taylor decision, this Court in en banc hearing in Lyles v. U.S., 103 
US App DC 22; 254 F 2d 725; Cert. Den. 78S.Ct. 997, specifically 
reaffirmed the Taylor rule. Subsequently,in Polisnik v. U.S., |104 US 
App DC 136, 259 F 2d 951, this Court again stated that the rule in Taylor 
was the law in the District of Columbia and the Court was "bound by” the 


en banc decision in Lyles. 


Appellant has reproduced at J. A. 8-11 certain portions of the original 
hospital chart. 
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What appears on J. A. 8-9 is a “narrative summary" of the decedent's 


hospital course prepared and signed by Dr. Maganzini. Such a summary, 
of course,is no substitute for the individual items on the chart upon which 
it is based and is in itself not the best evidence thereof and it is therefore, 


of course,inadmissible. The "narrative summary" furthermore contains 
opinions and conclusions and diagnoses which under Taylor is inadmissible 
and since Dr. Maganzini testified for appellant there was no occasion under 
the doctrine of Ettelson for the "narrative summary." 


The reproductions at J.A. 10-11 are reproductions of the first and 
last pages only of the autopsy protocol, pages 2, 3 and 4 for some unknown 
reason not being reproduced. These documents on J.A. 10-11 obviously 
consist primarily of 'the opinions and diagnoses of the physicians performing 
the autopsy and under Taylor were inadmissible. The first page of J.A. 10 
reveals that the "prosecutor" or one performing the autopsy was Dr. Charles 
G. Smith; the same page was signed by Dr. F. W. Shillinger. Neither 
Dr. Smith nor Dr. Shillinger were called as witnesses by appellant and 
certainly their opinions and diagnoses or conclusions in the autopsy protocol 
cannot be used in lieu of their personal testimony. 


CONCLUSION 


This Court has frequently enunciated the doctrine that a physician 
is guilty of negligence only if he fails to conform with the accepted standards 
of practice of other physicians engaged in similar practice within this area. 
It was incumbent upon the appellant to establish negligence as so defined, 
Not only did appellant fail in this regard, but the evidence produced 
established that there was not the slightest indication that the appellee 
failed to comply with the required standard. 


Appellant furthermore failed to establish any causal connection 
between the alleged'wrongful acts of appellee and the eventual death of 
decedent and,in fact, appellant's proof left to the field of conjecture and 
speculation even the precise cause of death itself. 
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Appellee therefore respectfully submits that the judgment of the 
United States District Court for the District of Columbia should be 
affirmed. 

Respectfully submitted, 
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